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I .    Statement  of  Pending  Decision 

The  Powder  River  Reservoir  Corporation  proposes  to  construct  an  earth- 
fill  dam  which  would  create  a  50,000  acre-foot  reservoir  on  the  Middle 
Fork  of  the  Powder  River.   The  proposed  reservoir  would  inundate  a  total 
of  1,160  acres  of  land,  including  141  acres  of  national  resource  land. 
The  pending  decision  is  to  approve,  disapprove,  or  delay  decision  on  the 
reservoir  corporation's  right-of-way  application.   Approval  would  auth- 
orize the  inundation  of  the  national  resource  land  and  the  resultant 
environmental  impacts  detailed  in  the  final  environmental  statement. 
The  major  unmitigated  environmental  impacts  are  listed  below: 

-  Middle  Fork  stream  characteristics  below  the  dam  will  be 
altered  reducing  winter  and  spring  downstream  flows. 

-  One  thousand,  one  hundred  sixty  (1,160)  acres  of  vegetation 
used  for  wildlife  habitat  and  livestock  grazing  would  be  in- 
undated. 

-  After  a  cultural  resource  study  has  been  completed  fifty-six 
known  prehistoric  sites  (mostly  open  campsites,  but  including 
the  Middle  Fork  pictograph  and  petroglyph  panels  and  part  of 
the  Castle  Rock  Archeological  Site)  would  be  either  inundated, 
or  exposed  to  damage  through  soil  erosion  or  increased  oppor- 
tunity for  vandalism. 

-  The  aesthetic  nature  of  the  area  would  change  from  a  natural 
setting  to  one  containing  large  man  made  structures. 

II.    Background 

A.   Prior  to  ELM  Involvement 

The  project  has  been  under  study  for  over  30  years,  but 
has  not  been  economically  feasible  for  agricultural  interests  to  finance 
alone.   In  1968  twenty- two  ranchers  formed  the  Powder  River  Reservoir 
Corporation.   The  site  they  selected  is  on  the  Middle  Fork  of  the  Powder 
River,  12  miles  west  of  Kaycee,  Wyoming. 

In  1973  these  same  ranchers  formed  the  Powder  River  Irrigation  District, 
in  order  to  qualify  for  a  State  Farm  Loan. 

In  May  1973,  the  proposed  reservoir  became  economically  feasible  when 
the  Carter  Oil  Company,  subsidiary  of  Exxon,  contracted  to  buy  25,000 
acre-feet  of  the  reservoir's  storage  annually,  and  to  pay  for  slightly 
over  half  of  the  operation  and  maintenance  costs.   Subsequently  Carter 
agreed  to  sell  half  its  water  to  Atlantic  Richfield  Company.   The  reser- 
voir corporation  used  the  Carter  contract  to  obtain  approval  of  an  $8 
million  loan  from  Wyoming's  state  Farm  Loan  Board. 
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The  reservoir  corporation  plans  to  use  its  water  for  supplemental  irri- 
gation of  5,116  acres  and  new  irrigation  of  800  acres  of  Powder  River 
Irrigation  District  land  between  Kaycee  and  Sussex,  Wyoming.   Irrigation 
will  be  done  during  the  growing  season,  between  May  and  October.   Irri- 
gation will  significantly  increase  production  of  livestock  forage  crops. 

B.    BLM  Environmental  Analysis 

On  July  16,  1973,  the  reservoir  corporation  applied  to 
BLM  for  the  right-of-way  to  inundate  the  141  acres  of  national  resource 
land  involved.   BLM's  environmental  analysis  record  determined  that  the 
issuance  of  the  right-of-way  would,  in  effect,  authorize  the  following: 

1)  Construction  of  the  dam. 

2)  Inundation  of  1,160  acres  of  land. 

3)  Industrial  use  of  25,000  acre-feet  of  water  per  year. 
(However,  no  specific  industrial  development  pro- 
posals would  be  approved.) 

4)  Agricultural  use  of  the  remaining  water  in  the 
reservoir.   (According  to  the  contract,  this  could 
fluctuate  from  3,700  acre-feet  to  10,000  acre-feet 
per  year,  with  an  average  of  6,640  acre-feet  avail- 
able for  applicant's  irrigation.) 

5)  Relocation  of  6  miles  of  Barnum  Road,  6  miles  of 
telephone  lines,  and  1  mile  of  14.4  KV  single-phase 
power  line.   (According  to  the  1976  Federal  Land 
Policy  and  Management  Act,  Campbell  County  will  have 
to  apply  for  a  right-of-way  before  they  relocate  the 
road. ) 

BLM  concluded  that  the  five  actions  mentioned  above  would  have  a  signi- 
ficant impact  on  the  human  environment,  and  began  preparation  of  the 
required  EIS. 

Over  a  four  year  period,  BLM  has  submitted  four  requests  to  Carter  Oil 
and  Atlantic  Richfield  asking  for  their  intended  water  use  plans.   Each 
time,  the  companies  have  replied  that  they  are  studying  their  development 
alternatives  and  have  no  firm  water  use  plans  (see  Appendix  Item  l.A). 

On  May  28,  1975,  BLM,  in  consultation  with  the  Office  of  Environmental 
Project  Review  (OEPR) ,  decided  to  expand  the  scope  of  the  environmental 
analysis  by  including  models  of  assumed  industrial  water  use  applied 
generally  to  the  Powder  River  Basin  (see  Appendix  Item  2.C.1). 


The  draft  EIS  (DES  765)  was  made  available  to  CEQ  and  the  public  in 
January  1976.   Public  hearings  were  held  in  Casper  and  Buffalo  in 
February  1976. 

After  the  draft  EIS  was  published,  the  reservoir  coporation  changed 
their  operation  plan.   The  plan,  on  which  the  draft  EIS  was  based, 
called  for  28,000  acre- feet  to  go  to  industry  annually,  but  the  corpora- 
tion changed  the  plan  to  25,000  acre-feet  for  industry,  freeing  an  addi- 
tional 3,000  acre-feet  for  agricultural  use.   The  preliminary  final  EIS 
is  based  on  the  revised  operation  plan.   This  change  has  the  following 
beneficial  effects: 

1)  Increased  water  for  irrigation  (increased  from  a 
growing  season  average  of  5,400  acre-feet  to  6,600 
acre-feet) . 

2)  Average  reservoir  storage  increased  from  an  annual 
average  of  20,000  acre-feet  to  33,000  acre-feet. 
The  range  in  minimum  end  of  month  storage  volume  is 
12,000  acre-feet  to  33,100  acre-feet,  with  the  aver- 
age being  23,500. 

3)  Increased  summertime  releases  downstream  (cfs  =  cubic 
feet  per  second) . 

From 


8 

cfs 

to 

42 

cfs  in 

May 

33 

cfs 

to 

125 

cfs  in 

June 

67 

cfs 

to 

83 

cfs  in 

July 

As  of  January  31,  1977,  the  total  estimated  recoverable  cost  of  the  EIS 
was  $110,093,  all  of  which  is  chargeable  to  the  applicant.   The  applicant 
has  deposited  $115,000  to  date. 

C.    Solicitor' s  Opinions 

The  first  version  of  the  preliminary  final  EIS  was  sub- 
mitted to  the  Washington  Office  for  review  on  May  1976.  However,  on 
June  4,  1976,  BLM  decided  to  suspend  review  of  the  preliminary  final 
EIS  (see  Appendix  Item  2.C.3)  until  the  Department  of  the  Interior's 
Solicitor  issued  opinions  on  BLM's  authority  to  require  minimum  flow, 
minimum  pool,  and  cultural  resource  mitigation. 

In  October  1976,  the  Interior  Department's  Assistant  Solicitor-Lands, 
Division  of  Energy  Resources,  issued  opinions  stating: 

1)    "...in  this  case,  a  sufficient  relationship  between 
the  federal  lands  or  other  federal  interests  and  the 
suggested  conditions  has  not  been  demonstrated  so  as 
to  warrant  imposing  the  conditions  regarding  minimum 
flow  and  minimum  pool  (see  Appendix  Item  2. A. 2, 
October  13  memo). 
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2)    (Referring  to  cultural  resources)  "....While  the 
landowner  must  approve  mitigation,  the  Bureau  may 
require  such  mitigation  as  a  stipulation  of  its  per- 
mit....11 (see  Appendix  Item  2. A. 2,  memo  dated 
October  8,  page  8). 

After  BLM  received  the  Solicitor's  opinion  on  cultural  resource  mitiga- 
tion, the  Memorandum  of  Agreement  with  the  President's  Advisory  Council 
on  Historic  Preservation  was  signed  (see  Appendix  Item  2.B.I.).   This 
agreement  formally  commits  BLM  to  attaching  special  stipulations  to 
recover  significant  cultural  resource  values.   (In  this  case,  a  study 
would  be  the  method  stipulated.)   The  applicant  would  be  required  to 
fund  all  mitigating  measures  connected  with  cultural  resource  salvage. 

D.    Other  Agency  Involvement 

Based  on  the  Solicitor's  opinion  issued  October  13,  1976, 
BLM  is  proceeding  under  direction  that  in  this  case,  BLM  does  not  have 
the  authority  under  the  Fish  and  Wildlife  Coordination  Act  to  require 
the  downstream  mitigation  the  U.S.  Fish  and  Wildlife  Service  (USFWS) 
requested  in  their  March  15,  1976  memo  (see  Appendix  Item  3. A).   In 
January  1977,  the  USFWS  in  Billings,  Montana  met  with  BLM's  Casper 
District  to  express  their  concern  that  the  Solicitor's  opinions, 
referenced  above,  did  not  adequately  clarify  BLM's  authority  for 
requiring  mitigation  under  the  Fish  and  Wildlife  Coordination  Act. 
Consequently,  the  USFWS  said  they  were  going  to  ask  the  Regional 
Solicitor  to  clarify  the  issue. 

On  January  14,  1977,  the  Department  of  Army,  Corps  of  Engineers  in 
Omaha,  Nebraska  notified  the  applicant  that;  according  to  regulations 
published  in  the  Federal  Register  July  25,  1975,  pursuant  to  Section 
404  of  the  Federal  Water  Pollution  Control  Act  Amendments  of  1972; 
after  July  1,  1977  any  activity  involving  the  discharge  of  dredged  or 
filled  material  into  the  Middle  Fork  of  the  Powder  River  will  require 
a  Department  of  the  Army  permit  (see  Appendix  3.B). 

In  February  1977,  the  Wyoming  State  Engineer's  Office  notified  BLM  (see 
Appendix  Item  4.C)  that  at  the  time  the  reservoir  permits  were  approved 
(October  19,  1973)  there  was  no  statutory  authority-which  would  require 
the  release  or  bypass  of  a  minimum  flow  above  that  necessary  to  satisfy 
senior  downstream  water  rights.  Wyoming  law  now  provides  for  reasonable 
demands  for  in-stream  stock  use.  However,  this  has  no  retroactive  legal 
effect  upon  the  Middle  Fork  permits. 
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III.     Decision  Options 

A.  Disapprove  application  for  environmental  reasons  and/or 
lack  of  industrial  water  use  information. 

B.  Approve  application  with  the  surface  protection  and  cul- 
tural resource  mitigating  measures  contained  in  the  final 
EIS. 

C.  Delay  until  industry  provides  additional  information  on 
their  intended  water  use. 

IV.    Discussion  of  Decision  Options 

Option  A.  -  Disapprove  application  for  environmental  reasons 
or  lack  of  industrial  information. 

Advantages : 

-  Avoids  the  adverse  residual  environmental  impacts: 
Reduced  winter  and  spring  flows  downstream;  inundation 
of  1,160  acres,  including  wildlife  habitat  and  cultural 
resource  sites;  and,  changes  in  the  area's  aesthetic 
nature. 

Disadvantages: 

-  Prevents  the  reservoir  corporation  from  obtaining  re- 
quested supplemental  irrigation  water.   They  claim  this 
is  the  only  site  feasible  for  their  needs,  and  if  the 
application  is  disapproved,  they  will  not  be  able  to 
obtain  the  water  elsewhere. 

-  Forces  industry  to  pursue  other  water  sources. 

-  Subjects  BLM's  decision  to  possible  challenges  from 
industry,  agriculture,  and  the  State  of  Wyoming. 

Option  B.  -  Approve  application  with  mitigating  stipulations 
contained  in  the  final  EIS. 

Advantages : 

-  Provides  a  supply  of  agricultural  water. 

-  Provides  a  supply  of  industrial  water. 

-  Lessens  surface  disturbance  impacts  associated  with 
reservoir  construction  activities  (i.e.,  mulching  and 
seeding  of  disturbed  slopes,  reuse  of  excavated  top- 
soil  material) . 

-  Lessens  cultural  resource  impacts  through  a  resource, 
study  program  funded  by  the  applicant. 
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Option  B  (continued) 
Disadvantages: 

-  Allows  adverse  impacts  on  downstream  ranchers  without 
providing  for  any  mitigation.   The  major  adverse  down- 
stream impacts  are:  1)  decreased  downstream  flow  Novem- 
ber through  April;   2)  increased  sedimentation  at  con- 
fluences;  3)  degradation  of  main  channel  immediately 
below  the  dam  due  to  sediment  buildup;   4)  increased  soil 
salinity  on  irrigated  lands  requiring  a  20%  increase  in 
water  needs  to  control;   5)  possible  ground  water  decrease 
in  non-irrigated  areas;   6)  decrease  amount  of  in-stream 
water  available  for  livestock  and  wildlife  in  November 
through  April. 

-  Some  people  in  Wyoming  are  against  committing  water  to 
industry,  especially  when  no  final  use  plans  are  avail- 
able. 

-  There  is  a  possibility  that  two  organizations,  the  Powder 
River  Protective  Association*  and  the  Powder  River  Basin 
Resources  Council,  would  legally  challenge  such  a  deci- 
sion on  the  basis  that  downstream  impacts  will  not  be 
mitigated. 

Option  C.  -  Delay  until  industry  provides  additional  informa- 
tion on  intended  water  use. 

Advantages: 

-  Gives  BLM  specific  industrial  use  plans  on  which  to  base 
their  assessment. 

-  Avoids  potential  public  criticism  that  BLM  and  the  De- 
partment of  the  Interior  are  "siding  with  industry"  by 
allowing  them  to  secure  a  position  favorable  to  indus- 
trial development  without  disclosing  their  plans. 

Disadvantages : 

-  Delays  the  proposal  further  and  escalates  the  cost. 

-  Subjects  BLM  to  criticism  for  delays  and  resulting  cost 
increases,  and  may  lead  to  legal  challenges  from  industry 
and  reservoir  corporation. 


The  Powder  River  Protective  Association  is  a  recently  organized 
group  of  downstream  ranchers  consisting  mainly  of  those  who 
signed  the  open  letter  to  BLM  (see  Appendix  6. A).   The  Associa- 
tion's main  purpose  is  to  protect  the  downstream  ranchers'  interests 
with  respect  to  the  Middle  Fork  proposal.   (The  association's  actual 
letter  and  BLM's  response  is  contained  in  Appendix  Item  6.B. 


6. 


V .     Budget  Effect 

Since  BLM  expenses  incurred  as  a  result  of  non-Bureau  right-of-way 
actions  are  cost  recoverable,  there  will  be  no  appreciable  budget 
effects  regardless  of  which  option  BLM  chooses. 

VI.    Positions  of  Interested  Parties 

During  the  two  month  public  review  period  (January  23,  1976-April  1, 
1976)  BLM  received  21  oral  comments  at  two  public  hearings  (February  24, 
1976  in  Buffalo,  and  February  26,  1976  in  Casper),  and  150  written 
comments.   (For  more  detail  and  copies  of  actual  letters,  refer  to 
Section  12  of  the  final  EIS.)   A  synopsis  of  their  concerns  follows: 

A.    The  Applicant  and  Agricultural  Proponents  of  the  Proposal 

The  Powder  River  Reservoir  Corporation  (Applicant) 

Powder  River  Conservation  District 

Sussex  Irrigation  District 

Powder  River  Grange 

Wyoming  Farm  Bureau 

Wyoming  Wool  Growers 

Wyoming  Association  of  Conservation  Districts 

Johnson  County  Pomona  Grange 

Johnson  County  Board  of  County  Commissioners 

Kaycee  Farm  Bureau 

Outdoors  Unlimited 

Energy  and  Us  Class   (14  students  in  Kelly  Walsh  High 

School,  Casper,  Wyoming) 
Crawford  Gordon,  Rancher,  Kaycee 
D.  0.  Geier,  rancher,  Osage 

Position: 

'These  parties  are  strongly  in  favor  of  the  proposal  for 
its  agricultural  benefits,  and  are  critical  of  BLM's 
involvement  in  what  they  consider  to  be  solely  "their 
private  business."  Basically,  they  have  three  major 
contentions : 

1)  BLM  should  approve  the  application  quickly  with  a 
minimum  amount  of  federal  strings  attached. 

2)  Due  to  the  small  percentage  of  federal  land  in- 
volved, BLM  should  not  be  allowed  to  control  the 
fate  of  this  project. 

3)  The  EIS  has  a  negative  bias,  is  an  overreactive 
interpretation  of  NEPA,  and  should  not  include 
industrial  use  assessments. 
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B.    Industry 


Carter  Oil  Company 
Atlantic  Richfield  Company 

Position: 

Of  course  industry  favors  the  proposal.  They  oppose  the 
possible  diversion  of  all  or  a  portion  of  the  industrial 
water  downstream  and  question  BLM's  authority  to  require 
mitigation  on  private  land  (see  Appendix  l.B). 

The  Downstream  Ranchers 

Eighty-six  ranchers  signing  an  open  letter  to  BLM  (Appen- 
dix Item  6. A)  and  the  Powder  River  Protective  Association 
(Appendix  Item  6.B).   Downstream  ranchers  are  ardently 
supported  by  the  Powder  River  Basin  Resources  Council 
(see  Appendix  Item  6.C). 

Position: 

This  group  favors  the  proposal  only  if  BLM  attaches  three 
stipulations: 

1)  25  cfs  minimum  flow  at  all  times  (see  Appendix  Item 
2.C.2  for  a  discussion  of  minimum  flow.   Note  that 
this  discussion  pre-dates  the  solicitor's  opinions.) 

2)  10,000  acre-foot  minimum  pool  at  all  times. 

3)  Rancher  (or  all  affected  parties)  approval  of  the 
reservoir  operation  plan  before  construction  begins. 

This  group  also  contends  that  the  EIS  ought  to  address  the 
downstream  impacts  in  detail  and  the  probability  of  diver- 
sion of  Red  Fork  Waters.  _3_/ 

The  Powder  River  Protective  Association  contends  that  the 
final  EIS  should  not  be  issued  until  a  thorough  study  of 
probable  downstream  effects  has  been  completed.   They  sug- 
gested possible  subjects  to  study  in  their  October  20,  1976, 
letter  (Appendix  Item  6.B). 


_3/    BLM  has  corroborated  the  fact  that  the  applicant  does  have  three 

permits  dated  November  10,  1972,  to  divert  up  to  a  total  of  85  cfs 
of  Red  Fork  into  the  Middle  Fork  Reservoir,  but  the  applicant's 
letter  of  March  31,  1976,  stated,  "At  the  present  time,  the  direc- 
tors have  no  plans  for  development  of  water  from  the  Red  Fork  of 
the  Powder  River." 


D.    Environmental  and  Conservation  Groups 

Powder  River  Basin  Resources  Council  (see  also  Item  C.) 

Sierra  Club  (Wyoming  Chapter) 

Big  Horn  Izaak  Walton  League 

Wilderness  Society  (Northern  Regional  Representative) 

Thomas  Horobik,  private  citizen,  Billings,  Montana 

Evelyn  Molyneaux,  private  citizen,  Casper 

H.  J.  Bryant,  private  citizen,  Casper 

Dr.  Oliver  Scott,  private  citizen,  Casper 

Position: 

Basically,  these  parties  oppose  the  proposal  because  they 
believe  the  adverse  impacts  to  the  environment  and  agri- 
culture exceed  the  benefits.   They  also  claim  that  the  EIS 
is  unacceptable  because  it  is  based  on  industrial  assump- 
tions and  that  these  industrial  assumptions  give  industry 
unfair  "carte  blanche"  development  prerogatives  whenever 
their  plans  become  firm.   The  claim  that  proceeding  without 
industrial  water  use  information  is  condoning  large  scale 
water  speculation  by  industry. 

The  Powder  River  Basin  Resources  Council  is  the  most  vocal 
among  this  group.   In  their  March  3,  1977,  letter  (see 
Appendix  Item  6.C),  the  group  requests  written  explanations 
of: 

1)  Why  final  preparations  on  the  FES  are  being  made  when 
a)  there  are  several  opportunities  for  change  in  the 
final  operation  plan,  b)  guidance  on  the  BLM  Organic 
Act  has  not  been  issued,  and  c)  there  are  no  plans  for 
a  study  on  impacts  of  stream  flow  reduction  on  down- 
stream values . 

2)  Whether  downstream  values,  especially  those  below  the 
Powder  River  Irrigation  District,  will  receive  con- 
sideration in  the  FES. 

3)  What  mitigation  measures  will  be  recommended  to  reduce 
impacts  upon  wildlife  and  agricultural  interests,  and 

4)  What  the  Bureau  considers  to  be  a  final  and  binding 
operation  plan  for  the  project. 


E.    Wyoming  State  Government 

1)  Wyoming  Governor  Ed  Herschler 

2)  Wyoming  State  Conservation  Commission 

3)  Wyoming  State  Highway  Department 

4)  Wyoming  Department  of  Economic  Planning 

Water  Development  Engineer 

5)  Director,  Wyoming  Water  Planning  Commission 

(on  BLM's  State  Advisory  Board) 

6)  Wyoming  Recreation  Commission 

State  Historic  Preservation  Officer 

7)  Wyoming  Forestry  Division 

8)  The  Geological  Survey  of  Wyoming 

9)  Wyoming  Game  and  Fish  Department 

10)  Wyoming  State  Engineers 

11)  Wyoming  Department  of  Agriculture 

12)  Wyoming  Department  of  Health  and  Social  Services 

13)  Wyoming  Department  of  Environmental  Quality 

14)  Wyoming  State  Farm  Loan  Board 

Positions: 

The  entities  of  the  Wyoming  State  Government  expressed 
varying  concerns.   They  can  be  divided  into  four  basic 
categories:   1)  Governor  Herschler,  2)  Wyoming  State 
Engineer,  3)  the  agriculture  advocates,  and  4)  other 
pertinent  comments. 

Governor  Herschler:   The  Governor  suggests  (see  Appen- 
dix 4.B)  that:   1)  the  crucial  question  of  how  much  water 
will  be  available  for  agriculture  should  receive  further 
elaboration  in  the  FES;  2)  all  parties  involved  should 
agree  on  the  operation  plan  before  a  final  EIS  is  issued ; 
and  that  BLM  should  ask  industry  about  how  much  water  is 
actually  needed  and  whether  they  will  make  beneficial  use 
of  the  full  25,000  acre-feet.   Herschler  also  said  BLM 
should  coordinate  fish  and  wildlife  protection  with  the 
U.S.  Fish  and  Wildlife  Service. 

Wyoming  State  Engineer:   The  State  Engineer  has  stated 
that  the  State  has  no  authority  to  require  a  minimum  flow 
beyond  that  necessary  to  meet  the  legal  downstream  water 
rights  (see  Appendix  4.C).   In  response  to  a  letter  from 
the  applicant  he  stated  that  5  cfs  minimum  release  would 
be  sufficient  to  meet  the  legal  downstream  rights,  and 
that  releases  beyond  that  level  are  beyond  the  juris- 
diction of  the  State  of  Wyoming. 
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Wyoming  State  Government  (continued) 

Agriculture  Advocates  (Agencies  2,  4,  10):   The  parties 
voiced  anti-federal  pro-agriculture  comments  very  similar 
to  those  of  the  agriculture  proponents  (see  A) .   In  addi- 
tion, they  emphasized  their  feeling  that  this  is  an 
attempt  at  federal  intervention  into  a  state  and  private 
affair  and  that  BLM  should  not  be  allowed  to  apply  stipu- 
lations on  private  land.   They  also  said  that  BLM  should 
not  interfere  with  water  releases  and  try  to  create  an 
aquatic  habitat  where  none  existed  previously. 

Other  Interests:   Generally,  Wyoming  State  agencies 
expressed  concern  with  the  level  of  federal  involvement 
and  in  some  cases,  questioned  implementation  of  certain 
mitigation.  4/   In  other  instances,  there  was  a  lack  of 
input  or  response.  5/ 

The  proposal  appears  to  have  general  support  from  Wyoming 
State  Government.  6/ 

F.    Federal  Government 

Congressional  Concerns:   Senator  Hansen  and  Representative 
Roncalio  both  received  a  copy  of  the  above  referenced 
open  letter  to  BLM  and  subsequently,  sent  Congressional 
inquiries  to  BLM  on  this  subject  (see  Appendix  Item  5. A). 
In  1974,  Senator  Wallop  opposed  using  State  loan  monies 
to  help  fund  the  industrial  water  portion  of  the  project 
(see  Appendix  5.B). 

Interior  Agencies 

1)  National  Park  Service  (F.ocky  Mountain  Region) 

2)  U.  S.  Geological  Survey  7/ 

3)  Bureau  of  Outdoor  Recreation  (Mid-Continent  Region) 

4)  U.  S.  Fish  and  Wildlife  Service  (Billings,  Montana) 

5)  Bureau  of  Mines  ]_/ 

6)  Bureau  of  Reclamation 


4_/   At  an  April  1976  meeting  of  BLM's  State  Advisory  Board,  Frank  Tre- 

lease,  the  Director  of  Wyoming's  Water  Planning  Commission,  caution- 
ed BLM  against  "infringing"  on  the  State's  water  rights  (see  Appendix 
Item  4. A  for  details). 

_5.    Since  the  Wyoming  Department  of  Environmental  Quality  is  the  state 
agency  in  charge  of  protecting  Wyoming's  environmental  quality,  it 
is  significant  to  note  that  this  agency  sent  a  letter  of  "no  comment" 
on  the  EIS.   This  would  indicate  this  agency  has  no  specific  con- 
cerns with  the  environmental  impacts  of  this  proposal. 

6/    It  is  also  significant  to  note  that  by  approving  the  $8  million  loan 
the  State  has,  in  effect,  approved  the  reservoir  as  beneficial. 

JJ       Memo  also  signed  by  Rolland  Reid,  Interior's  Assistant  Secretary 
for  Lands  and  Minerals. 
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Interior  Agencies  (continued) 

Positions: 

Agency  2 :   "It  is  difficult  to  assess  the  impacts  if 
specific  industrial  water  uses  are  not  disclosed."   (Also 
mentioned  by  Agency  3.) 

Agency  3:   "Middle  Fork  in  the  project  area  is  a  high 
quality  fishing  stream."   (However,  BLM's  analysis  has 
determined  that  the  Middle  Fork  several  miles  upstream 
from  the  reservoir  is  a  high  quality  fishing  stream,  but 
by  Wyoming  Game  and  Fish  Commission  definition,  the  Middle 
Fork  in  the  project  area  is  a  low  quality  fishing  stream.) 

Agency  4 :   The  Solicitor's  opinion  does  not  sufficiently 
clarify  whether  or  not  BLM  has  authority  to  mitigate  im- 
pacts as  requested  in  their  March  15,  1976,  memo  (Appen- 
dix 3. A).   USFWS  believes  BLM  does  have  such  authority 
(see  Background) . 

Other  Federal  Agencies 

1)  Department  of  Army,  Corps  of  Engineers  (Omaha  District) 

2)  Soil  Conservation  Service  (Wyoming  State  Office) 

3)  Department  of  Health,  Education,  &  Welfare  (Region  VIII) 

4)  Interstate  Commerce  Commission 

5)  Environmental  Protection  Agency  (Region  VIII) 

6)  President's  Advisory  Council  on  Historic  Preservation 

7)  Energy  Research  and  Development  Administration 

Positions: 

Agency  1:   After  July  1,  1977,  any  activity  involving  the 
discharge  of  dredged  or  filled  material  into  the  Middle 
Fork  will  require  a  Section  404  permit.   (See  Background 
and  Appendix  Item  3.B). 

Agency  3:   Applicant  should  be  required  to  disclose  indus- 
trial water  use;  mitigation  should  represent  firm  commit- 
ments, not  possibilities. 

Agency  5 :   Consider  constructing  the  dam  in  phases;  EPA 
has  environmental  reservations  about  project  (adverse 
effect  on  stream  quality  and  lack  of  demonstrated  need); 
and  EPA  has  no  authority  to  enforce  a  minimum  flow  stipu- 
lation. 

Agency  6:   The  Advisory  Council  is  now  in  agreement  with 
BLM's  decision  to  mitigate  cultural  resource  impacts  as 
stipulated  in  Section  6.8.1  of  the  preliminary  final  EIS. 


12. 


VII.    Summary  of  Major  Issues 

The  major  issues  associated  with  the  pending  decision  are  directly 
related  to  the  proposed  reservoir  operation  plan.   Specifically,  they 
include  allocation  of  the  water,  minimum  flow  downstream,  and  the 
possible  diversion  of  water  from  Red  Fork  into  the  Middle  Fork  Reser- 
voir.  Much  of  the  controversy  involves  concerns  over  establishing  a 
final  operation  plan  which  is  acceptable  to  all  parties. 

Allocation  of  Water 

There  is  very  little  controversy  related  to  the  agricultural  portion 
of  the  proposed  project.   In  fact,  there  is  general  support.   However, 
the  water  allocated  to  industrial  use  (energy  development)  has  resulted 
in  considerable  public  interest  and  controversy.   Most  of  this  contro- 
versy stems  from  the  lack  of  firm  development  proposals  and  the  resul- 
tant lack  of  specific  environmental  analysis  of  the  potential  industrial 
uses. 

Minimum  Flow  Downstream 

A  five  cubic  foot  per  second  (cfs)  minimum  streamflow  is  currently 
within  the  project  design.   Many  segments  of  the  public  judge  this  to 
be  insufficient  and  have  requested  that  a  25  cfs  minimum  streamflow  be 
stipulated  to  prevent  adverse  impacts  on  downstream  users  and  down- 
stream resource  values. 

The  Departmental  Solicitor  has  advised  BLM  that  a  minimum  flow  stipu- 
lation is  not  warranted  in  this  case  (see  Appendix  2. A. 2).   Also,  the 
applicants  will  not  commit  themselves  to  maintenance  of  a  minimum  flow 
above  the  5  cfs  level.   The  Wyoming  State  Engineer  has  indicated  a  lack 
of  authority  to  impose  minimum  flow  requirements  (see  Appendix  4.C). 

Red  Fork  Diversion 

The  Powder  River  Reservoir  Corporation  has  permits  from  the  Wyoming 
State  Engineer  which  would  allow  diversion  of  85  cfs  of  water  from  the 
Red  Fork  drainage  to  the  proposed  Middle  Fork  Reservoir.   This  surfaced 
as  an  issue  during  the  public  review  on  the  draft  environmental  state- 
ment.  BLM  requested  related  plans  from  the  applicant  and  their  re- 
sponse indicated  that  they  do  not  have  present  plans  for  development 
of  water  from  the  Red  Fork  drainage.   Thus,  the  final  environmental 
statement  does  not  analyze  the  impacts  of  diversion  of  Red  Fork  water. 

VIII.    Implementation 

A.    Implementation  of  Option  A  -  (Disapprove  for  environ- 
mental reasons  and/or  for  lack  of  industrial  water  use 
informat ion ) 
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1)  Issue  decision  at  least  30  days  after  final  EIS  made 
available  to  public. 

2)  No  further  steps  required  (unless  legal  challenges 
are  made) . 

B.  Implementation  of  Option  j3  -  (Approve  with  mitigating 
measures  in  the  preliminary  filial  EIS) 

1)  Issue  decision  at  least  30  days  after  final  EIS  made 
available  to  public. 

2)  Process  approved  right-of-way  grant  with  appropriate 
stipulations.  (Should  be  issued  simultaneously  with 
decision. ) 

3)  Conduct  cultural  resource  and  surface  protection 
compliance  on  the  project. 

4)  Reservoir  expected  to  be  operational  by  1980. 

C.  Implementation  of  Option  C_  -  (Delay  by  requiring  more 
water  use  information  from  industry) 

1)  Issue  the  delay  decision  before  the  final  EIS  is 
sent  to  the  printer. 

2)  Fully  explain  the  reasons  for  the  delay  to  the 
parties  involved  and  to  the  public. 

(A  delay  decision  would  conflict  with  the  decision  made  earlier  to  assume 
an  industrial  use  of  the  water  and  proceed  with  the  analysis  (Appendix 
Item  2. C.l)). 

IX.     Decision 

Option  Selected 


A. 


(Signature)  _        (Date) 


B. 


C. 


(Signature)  (Date) 


(Signature)  (Date) 
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APPENDIX 


IX.     PDOD  APPENDIX 

Appendix  Item  1  -  Responses  from  Industry 

l.A     Industry  letters  concerning  BLMTs  requests  for  Specific  indus- 
trial use  information  (Carter  Oil  letters:   January  25,  1977; 
June  19,  1975;  November  27,  1974;  July  29,  1974;  January  18, 
1974.   ARCO  letters:   January  24,  1977;  July  1,  1975;  Novem- 
ber 27,  1975). 

l.B     Industry's  letters  explaining  reasons  for  opposing  possible 
diversion  of  all  or  a  portion  of  industry's  water  downstream 
(Carter  Oil  letter  March  8,  1976;  ARCO  letter  March  19,  1976). 

Appendix  Item  2  -  Internal  Communication  Within  The  Interior  Department 
and  BLM 

2. A     Questions  and  answers  from  Interior's  Solicitor 

2. A.  1   Questions  to  Solicitor  (April  5,  1976  memo  from  State  Director 
to  Field  Solicitor  concerning  minimum  flow,  minimum  pool  and 
USFWS  issues;  April  21,  1976  memo  from  State  Director  to  Field 
Solicitor  concerning  cultural  resources;  April  26  memo  from 
BLM  Director  to  Interior  Solicitor  combining  State  Director's 
memos) . 

2.  A.  2   Solicitor's  Opinion  memos  (Associate  Director's  summary  memo: 
October  13,  1976  and  June  24,  1976;  memos  concerning  minimum 
flow  and  minimum  pool:   October  8,  1976  memo  concerning  cul- 
tural resources) . 

2.B     Pertinent  cultural  resource  material 

2.B.1   Memorandum  of  Agreement  (signed  by  BLM  State  Director,  Wyoming 
State  Historic  Preservation  Officer  and  Chairman,  President's 
Advisory  Council  on  Historic  Preservation) . 

2.B. 2   Associate  Director's  memo,  January  25,  1977,  to  State  Director 
concerning  cultural  resource  mitigation. 

2.C     Memos  concerning  the  environmental  statement 

2. C. 1   Director's  May  28,  1975  memo  containing  BLM's  decision  to  base 
EIS  on  models  of  assumed  industrial  use. 

2.C. 2   Issue  paper  on  middle  Fork  Reservoir  dated  January  28,  1976. 

2.C. 3   Associate  Director's  June  4,  1976  memo  explaining  decision  not 
to  review  preliminary  final  environmental  statement  before 
Solicitor's  opinion  is  rendered. 

2.C.4   State  Director's  January  10,  1977  memo  establishing  changes 
required  in  PFES  to  incorporate  Solicitor's  opinions. 


Appendix  Item  3  -  Concerns  of  Other  Federal  Agencies 

3. A     Concerns  of  the  U.S.  Fish  and  Wildlife  Service  Summary  por- 
tion of  March  5,  1976  report  submitted  by  USFWS,  Billings  to 
mitigate  fish  and  wildlife  impacts  under  the  Fish  and  Wildlife 
Coordination  Act. 

3.B     Concerns  of  the  Department  of  Army,  Corps  of  Engineers  (letter 
dated  January  14,  1977  specifying  the  need  for  a  permit  after 
July  1,  1977). 

Appendix  Item  4  -  Concerns  of  Wyoming  State  Government 

4. A     State  of  Wyoming  cautions  BLM  not  to  infringe  on  its  water 

jurisdiction  (clipping  Casper  Star  Tribune  April  4,  1976;  Sum- 
mary Minutes  Wyoming  State  Advisory  Board  Meeting  April  2, 
1976). 

4.B     Letter  from  Wyoming  Governor  Ed  Herschler  dated  March  24,  1976 

4.C     Letter  from  Wyoming  State  Engineer  dated  February  14,  1977 

stating  they  do  not  have  the  authority  to  enforce  any  possible 
minimum  flow  stipulation  above  that  required  to  meet  legal 
prior  downstream  water  rights. 

Appendix  Item  5  -  Congressional  Concerns 

5. A     Congressional  inquiries  and  BLM  response  (inquiries  from  Sena- 
tor Hansen  dated  March  15,  1976  and  Representative  Roncalio 
dated  March  15,  1976;  and  BLM  response  dated  March  25,  1976). 

5.B     Clipping  (September  18,  1974)  describing  Malcolm  Wallop's 
opposition  to  state  loans  for  this  reservoir. 

5.C     Senator  McGee's  questions  to  BLM  Director  Curt  Berklund  during 
a  Senate  Appropriation  Hearing  March  30,  1976. 

Appendix  Item  6  -  Concerns  of  Downstream  Ranchers 

6. A     Open  letter  to  BLM  dated  March  23,  1976  from  86  downstream 

ranchers  advocating  that  BLM  mitigate  adverse  downstream  im- 
pacts and  clipping  dated  April  1,  1976. 

6.B     Letters  from  Powder  River  Protective  Association  dated  Octo- 
ber 20,  1976,  October  21,  1976,  BLM  response  dated  December  14, 
1976. 

6. C     Powder  River  Basin  Resources  Council  letter  dated  March  3,  1976. 

Appendix  Item  7  -  Pertinent  Correspondence  from  Applicant 

(Letters  dated  March  31,  1976,  February  25,  1977,  and  Febru- 
ary 28,  1977) 
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THE  CARTER  OIL  COMPANY 

HOUSTON,  TEXAS  77001 


RESOURCE  MANAGEMENT 

W     B.   OLIVER 

MANAGER 
P     O.    BROCK 

CHIEF  LANDMAN 
B.  WALLS 

CHIEF  GEOLOGIST 


POST   OFFICE    BOX    2  1  BO 


January  25,  1977 


Mr.  Robert  Dale 

Acting  District  Manager 

Bureau  of  Land  Management 

Box  2834 

Casper,  Wyoming  82602 


Dear  Mr.  Dale: 

In  reply  to 
do  not  have  new  i 
of  water  from  the 
to  study  the  feas 
other  forms  of  en 
Powder  River  Basi 
not  available.  0 
expressed  to  the 
1975. 


your  letter  of  January  17,  1977,  we  advise  that  we 
nformation  to  submit  on  the  planned  industrial  use 
proposed  Middle  Fork  Reservoir.  We  are  continuing 
ibility  of  developing  processes  to  convert  coal  to 
ergy,  and  establishing  a  conversion  plant  in  the 
n;  however,  at  this  time,  more  definite  plans  are 
ur  position  remains  basically  unchanged  from  that 
State  Director  of  the  BLM  by  Mr.  Curtis  on  June  19, 


Relative  to  Carter's  agreement  with  the  Powder  River  Reservoir 
Corporation,  our  contract  remains  in  force  and  unchanged.  As  you 
know,  this  agreement  makes  it  possible  for  the  PRRC  to  develop  a 
supply  of  water  large  enough  to  satisfy  its  own  irrigation  demands, 
and  large  enough  to  permit  a  sale  to  Carter  in  connection  with 
possible  industrial  development.  Carter  has  agreed  to  purchase 
25,000  acre-feet  annually,  and  trusts  that  any  revisions  you  are  now 
making  in  conjunction  with  your  solicitor's  opinion  would  not  inter- 
fere with  .this  supply  or  with  the  supply  required  for  agricultural 
purposes. 

Please  let  me  know  if  we  can  be  of  any  further  assistance. 

\ery   truly  yours, 

A.  L.  Brown 


ALB:vm 


THE  CARTER  OIL  COMPANY 

HOUSTON,  TEXAS  77001 


RUSSELL   C.    CURTIS 

SENIOR    VICE    PKESIDENT 

SYNTHETICS 


June  19,  1975 


POST  OFFICE  BOX  2  1  SO 


Middle  Fork  Dam  Water  Use 


; •'".-"  ^'^y^-^z 


'W-«l_, 


Mr.  Daniel  P.  Baker 

State  Director  

Bureau  of  Land  Management     >  .'•:•.  - 

P.  0.  Box  1828  ■  '■■*  

Cheyenne,  WY  82001  /  ' ™" 

Dear  Mr.  Baker: 

We  have  received  a  copy  of  your  letter  to  the  Powder  River  Reservoir 
Corporation  of  June  5,  1975,  in  which  you  requested  information  about  the 
planned  end  use  of  the  water  in  the  proposed  reservoir.  As  you  know  the 
water  from  the  dam  and  our  coal  reserves  in  Wyoming  assure  the  raw  material 
supply  for  a  coal  conversion  plant  in  that  area. 

In  our  letter  to  you  on  July  29,  1974,  we  explained  that  a  task  force 
was  studying  the  feasibility  of  a  coal  conversion  plant  in  the  Powder  River 
Basin.  This  task  force  is  in  being  and  has  been  actively  studying  the  prob- 
lems associated  with  determining  the  technical  and  economic  feasibility  and 
financial  attractiveness  of  such  a  facility.  As  stated  in  our  original  let- 
ter, we  had  hoped  to  be  able  to  reach  a  definitive  decision  in  the  first  half 
of  1975.  Unfortunately,  we  have  not  been  able  to  do  so. 

As  you  know  the  conditions  for  establishing  a  synthetics  coal  plant  are 
in  a  state  of  constant  change.  The  U.S.  Government  has  so  far  not  established 
a  definite  plan  for  implementing  Project  Independence  and  as  we  understand  it 
will  not  settle  on  such  a  plan  until  late  this  year.  At  the  same  time,  we 
are  presently  restrained  from  proceeding  with  development  of  our  Rawhide  mine 
by  a  court  injunction;  and  the  conditions  under  which  mining  can  be  done  in 
the  area  are  not  obvious  at  this  time.  In  addition,  the  state  of  Wyoming  has 
enacted  rigorous  regulations  relating  to  emissions  and  to  plant  siting  which 
require  reevaluation  of  our  plans. 

The  events  mentioned  above,  along  with  others,  have  seriously  delayed 
the  preparation  of  any  definitive  plan  for  use  of  the  water.  At  present  we 
feel  that  it  is  unlikely  that  we  will  have  commercial  facilities  available 
to  use  our  portion  of  the  water  before  1980-1985.  However,  we  must  have 
positive  assurance  that  a  water  supply  is  available  before  we  can  undertake 
more  definitive  studies  of  a  specific  plant.  For  this  reason  we  are  inter- 
ested in  having  work  on  Middle  Fork  Dam  proceed  as  soon  as  possible.  It  is 
our  understanding  that  the  ranchers  in  the  area  can  put  the  water  to  beneficial 
use  as  soon  as  the  dam  is  complete.  Therefore,  it  would  seem  to  be  in  everyone's 
interest  to  have  the  work  go  forward. 


Mr.  Daniel  P.  Baker 
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June  19,  1975 


We  regret  that  we  cannot  be  more  definite  about  our  plans  at  this  time. 
About  all  that  we  can  say  is  that  we  plan  to  use  our  share  of  the  water  for 
coal  synthetic  plants.  As  soon  as  our  plans  are  definite,  we  will  inform 
you.  We  assume  that  construction  of  the  plant  and  mine  will  necessitate  an 
environmental  assessment  of  the  proposed  work  at  the  time  of  construction 
and  that  Federal  approval  of  the  proposed  Middle  Fork  reservoir  does  not 
constitute  or  imply  eventual  approval  of  possible  future  industrial  activities 

j 

Yours  very  truly, 


<C<L 


R.   C.   Curtis 


REL:sc 


cc  -  Kirven  and  Hill 

Powder  River  Reservoir  Corporation 
104  Fort  Street 
Buffalo,  WY  82834 


i'-, 


RESOURCE   MANAGEMENT 

W.   8.  OLIVCR 
-  MAHA5E* 

P.   O.   BROCK 

B.  WALLS 

CHIEF   CEC^OitST 


THE  CARTER  OIL  COMPANY 

HOUSTON,  TI3XAS   77001 

•     November  27,   1974 


post  office  box  2  1  so 


0 


/ 
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^c  & 


Mr.  Robert  E.  Wilber  L^- 

District  Manager  i  —  - 

Bureau  of  Land  Management  ! ' 

Box  2834  |  -  ■  I 

Casper,  Wyoming  82601  ~ac-*T« 

Dear  Mr.  Wilber: 


This  is  to  confirm  my  telephone  conversation  with  a  member 
of  Bruce  Talbot's  staff  on  November  25,  1974,  in  regard  to  Carter's 
plans  to  utilize  water  from  the  propose'd  Middle  Fork  Reservoir. 


l^> 


Unfortunately,  we  cannot  at  this  time  materially  add  to  the 


flicrncc  innc      +  l-i  n  f      +-r\r»l 
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we  brought  out  then,  Carter  has  designated  a  task  force  to  study 
various  aspects  of  gasification,  and  it  was  anticipated  that  the  study 
would  be  in  the  feasibility  sta^e  until  the  Spring  of  1975.  At  the 
present,  we  are  still  within  that  time  span. 

We  fully  understand  that  the  end  use  of  the  water  to  be  stored 
in  the  Middle  Fork  Reservoir  is  a  prime  consideration  in  preparing 
the  EIS,  and  of  course  we  will  be  glad  to  keep  you  fully  posted  as 
plans  to  use  this  water  supply  begin  to  jell. 

.  Very  truly  yours, 
A.  L.  Brown 
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Cheyenne,  Wyoming  82002  ^  5 — •— 
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letter  is  to  respond  to  your  request  for  informa- 
s  for  eventual  use  of  the  water  we  have  contracted 
sex  Irrigation  District.  The  water  will  come 
be  created  by  their  construction  of  a  dam  on  the 
r  River  in  the  general  vicinity  of  Kaycee,  Wyoming, 
t  for  water,  along  with  our  existing  coal  reserves 
n,  assures  the  raw  material  supply  for  a  coal 

assured  raw  material  supply  was,  in  our  opinion, 
ensive  studies  to  determine  the  commercial  via- 
n  the  Powder  River  Basin. 


In  this  connection,  you  are  aware  we  have  announced  a 
expanded  coal  research  program  at  Baytown ,  Texas,  as  the  ne 
the  development  of  new  Company  processes  for  conversion  of 
")al  to  synthetic  gas,  hydrogen,  and  roe]  liquids.  We  have 
ask  force  to  determine  "the  technical  feasibility,  financia 
and  long-range  benefits  to  the  nation  of  proceeding  with  co 
a  commercial  coal  conversion  facility  in  the  Powder  River  B 
task  force  is  in  the  process  of  evaluating  various  alternat 
time,  and  assuming  that  a  viable  plan  is  developed,  we  will 
into  a  detailed  design  which  would  be  site  specific  for  the 
It  is  in  this  phase  of  the  endeavor  that  we  will  develop  de 
on  plant  emissions  and  other  effluents  that  are  an  essentia 
an  environmental  impact  assessment.  As  to  the  timeframe,  w 
task  force  will  be  in  position  to  permit  reaching  a  definit 
regarding  the  first  plant  and  its  products  during  the  first 
and  that  we  would  have  detailed  information  for  impact  asse 
mid-' 75.  Following  this  schedule,  the  earliest  a  plant  cou 
stream  would  be  in  late  19S0  or  1951. 
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As  I  mentioned  at  the  Eastern  Powder  River  Environmental  Impact 
Hearings  in  Cheyenne,  we  are  hopeful  that  we  will  receive  early  approval  of 
our  mining  plan  for  the  North  Rawhide  Mine  from  the  USGS,  without  which 
we  cannot  proceed  to  develop  this  mine  to  supply  coal  to  out-of-state 
utility  contracts.  We  plan  to  expand  the  utility  sales  phase  of  our 


Mr.  Dan  Baker,  State  Director  July  29,  1974 

>reau  of  Land  Management  »  -2 


operations  as  rapidly  as  we  can  obtain  new  sales  contracts  consistent  with 
our  ability  to  responsibly  expand  our  operations  to  supply  such  contracts. 
In  this  connection,  we  have  a  sales  proposal  outstanding  to  an  out-of-state 
utility  customer  that  will,  if  accepted,  lead  to  a  request  for  approval 
of  a  mining  plan  on  another  of  our  Federal  lease  blocks  in  the  Gillette 
area. 

I  hope  this  information  will  aid  you  in  formulating  your  plans  for 
the  Middle  Fork  Dam.  As  you  can  see  from  the  timetable  above,  it  is  un- 
likely that  we  will  have  commercial  facilities  available  to  use  our 
"portion  of  the  water  from  this  dam  before  19S0.  However,  we  will  need 
positive  assurance  of  the  water  supply  before  we  can  undertake  the 
large  expenditures  associated  with  designing  and  constructing  a  conversion 
facility,  and  it  is  our  understanding  that  the  ranchers  in  the  area  can  . 
put  the  water  to  beneficial  use  as  soon  as  the  water  is  available.  We 
do  understand  movement  of  the  water  to  a  plant  site  yet  to  be  selected 
and  the  construction  of- the  mine  and  plant  will  undoubtedly  require  approvals 
and  right-of-way  permits  from  the  Federal  Government.  We  also  understand 
these  actions  will  necessitate  an  environmental  assessment  of  proposed 
operations,  and  Federal  approval  of  the  proposed  Middle  Fork  reservoir  does 
not  constitute  or  imply  eventual  approval  of  these  possible  future  in- 
'■strial  facilities. 

;  Very   truly  yours, 


larry/Pi  stole 

(J 
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HOUSTON.  TEXAS  77001 
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This  will  respond  to  your  request  for  information  relating' to  your  prepara- 
tion of  an  environmental  assessment  of  the  Middle  Fork  Reservoir  project  in 
Johnson  County.   Specifically,  in  subsequent  numbered  sections  of  this  letter 
we  are  addressing  the  following  subjects  you  identified  in  your  letter  of  October 
15: 

1.  Request  to  be  informed  regarding  progress  of  plans  for  industrial 
use  of  water  from  Middle  Fork. 

2.  A  showing  or  proof  that  separate  102  statements  would  be  required 
on  a  coal  conversion  project. 

3.  Report  on  water  transportation,  water  quality  studies  and  pipeline 
location. 


4.  Range  of  reservoir  water  levels  and  flow  in  the  stream  channel  be- 
low the  dam.  . 

5.  References  to  related  studies. 


We  want  to  take  this  opportunity  to  again  emphasize  that  the  immediate  urgency 
for  the  construction  of  Middle  Fork  Reservoir  relates  to  the  continuing  need  for 
irrigation  water  by  agricultural  interests  in  the  Sussex-Kaycee  area.   These  ran- 
chers have  attempted  for  at  least  40  years  to  develop  a  water  supply  from  this 
'   proposed  reservoir  and  we  are  committed  to  support  its  early  construction  in  the 
expectation  of  also  having  water  available  from  the  reservoir  if  and  when  our  future 
operations  may  require  it. 


1.   Request  for  current  information  on  plans  for  use  of  water. 

We  have  previously  furnished  to  you  copies  of  press  releases  dated  September 
c   1973  by  Exxon  and  Carter.   These  releases  included  reference  to  a  company  task 

2  studying  a  possible  commercial  coal  gasification  project  in  northeast  Wyoming 
l^_  the  next  18  months.   This  effort  is  proceeding,  but  it  will  very  likely  be  some 
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little  time  before  results  are  available  and  decisions  can  be  made  or  comments  re- 
leased.  The  studies  involve  so  many  elements,  of  which  water  supply  is  not  the 
most  critical,  that  they  must  be  wholly  completed  in  order  to* form  the  basis  of 
'intelligent  judgments  and  conclusions. 

You  are  veil  aware  of  the  unctrtaiiiities  in  the  current  national  energy  situation 
and  I  know  you  appreciate  that  Carter  is  thoroughly  investigating  all  apparent 
avenues  by  which  it  can  contribute  to  a  solution  to  the  energy  problem.   Our  studies 
are  designed  to  evaluate  all  of  cur  apparent  alternatives,  including  sources  of 
industrial  vater  for  coal  related  development.   Among  these  sources  is  Middle  Fork 
Reservoir,  vhere  the  company  has  made  contractual  commitments  to  the  irrigation 
interests  who  own  the  construction  permit  for  the  reservoir  under  Wyoming  state  lav. 
Carter  also  has  contracted  to  sell  one-half  of  any  industrial  or  municipal  supply 
of  vater  it  may  purchase  from  Middle  Fork  Reservoir  to  Atlantic  Richfield  Company. 

4    We  anticipate  proceeding  with  our  studies  of  the  many  alternatives.   Uhen  the 
company  arrives  at  decisions  or  makes  commitments  which  could  affect  your  environ- 
mental studies  at  Middle  Fork,  we  will  certainly  contact  you.   In  the  meantime,  we 
desire  to  cooperate  with  you  in  every  possible  vay  so  that  your  studies  can  move 
forward  and  a  right-of-way  can  be  issued  to  Powder  River  Reservoir  Corporation  so 
they  can  develop  their  vater  rights. 
6 

As  we  have  previously  indicated  to  you,  ve  find  it  difficult  to  conceive  of 
the  situation  where  a  coal  conversion  plant  based  on  the  use  of  water  from  Middle 
Fork  Reservoir  could  be  constructed  without  being  directly  subject  to  Section  102 
procedures  of  the .Environmental  Protection  Act.   For  instance,  direct  involvement 
of  any  coal  conversion  plant  will  be  raised  by  application  for  permit  to  cross  any 
federal  highway  or  any  federally-held  surface  with  canal,  pipeline,  power  line,  or 
communication  line  necessary  to  serve  the  plant.   At  this  time,  without  specific 
plans  on  both  location  and  type  of  a  coal  conversion  plant,  it  is  net  possible  to 
specify  that  step  or  element  which  would  bring  the  Environmental  Protection  Act 
into  play.   V'e  do  know  that  need  for  an  environmental  impact  study  on  the  plant  as 
a  whole  is  basic  to  our  planning  for  such  a  project. 

3.   Alternatives  of  Vater  Transportation. 

« 

*  It  is  probable  that  water  stored  in  the  reservoir  and  released  for  agricul- 
tural use  will  be  passed  through  the  outlet  works  of  the  dam  into  the  natural 
channel  of  the  stream.   The  design  of  the  dam  includes  appropriate  measure  to 
prevent  erosion  or  other  damages.   These  releases  would  pass  down  stream  to  be 
diverted  into  irrigation  systems  or  into  local  municipal  systems. 

•  The  ultimate  level  of  diversions  for  industrial  and  municipal  use  and  the 
actual  point  of  such  uses  is  not  yet  determined.   It  is  assumed  that  the  avail- 
s'   :y  of  water  from  Middle  For!'.  Reservoir  for  these  uses  will  total  about 

2.    J  acre- feet  per  year.   Studies  of  alternate  tranrportation  systems  for  this 

water  to  some  of  the  various  possible  points  of  use  have  been  made.   These 

points  of  use  may  or  may  not  be  inside  the  drainage  basin  of  Powder  River  (Yellow- 
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stone  River  Easin)  depending  in  part  upon  constraints,  if  any,  which  Article  X  of 
the  Yellowstone  River  Basin  Compact  may  impose  on  the  point  of  use.   Further,  the 
point  of  use  will  be  selected  en  the  basis  of,  among  other  Considerations,  the 
location  and  availability  of  other  resources,  the  recovery  or  processing  of  which 
l>will  require  water,  the  process  which  ir.ay  be  ultimately  selected  and  the  avail- 
ability and  cost  of  alternate  water  supplies.   It  is  probable  that  most  of  the 
industrial  and  municipal  water  to  be  diverted  from  Middle  Fork  Reservoir  will  be 
used  for  coal  processing  and  for  related  municipal  demands. 

Coal  deposits  of  potential  commercial  value  are  found  at  numerous  locations 
^widely  scattered  throughout  the  Powder  River  Basin  of  northeastern  Wyoming.   Al- 
though The  Carter  Oil  Company  presently  controls  extensive  coal  reserves  in  the 
vicinity  of  Gillette  and  of  Buffalo,  among  other  locations  in  the  Basin,  no  selec- 
tion of  a  specific  deposit  or  of  a  specific  process  for  the  development  of  a 
coal-based  synthetic  fuel  operation  which  will  require  water  from  Middle  Fork 
^Reservoir  has  been  made.   Therefore,  no  specific  transportation  studies  have  been 
made  for  the  movement  of  Carter's  share  (507o)  of  the  industrial  or  municipal  water 
from  the  reservoir. 

Carter  has  made  a  number  of  conceptual  and  reconnissance  examinations'"  to  de- 
termine the  practicality  of  moving  industrial  water  from  Middle  Fork  Reservoir  to 
%  **-s  present  or  potential  future  coal  properties.   Among  the  alternatives  examined 
the  following,  relating  to  transportation  of  water  to  the  vicinity  of  coal 
jsits  near  Gillette  (see  attached  plat  for  additional  detail)  : 

Pressure  and  Gravity  Pipeline  (Alternative  I) 

>  A  combination  pressure-gravity  pipeline  with  appropriate 

pumping' plants  would  receive  the  water  at  the  outlet  works  of 
the  dam.   The  alignment  of  the  pipeline  would  be  as  nearly  a 
straight  line  to  the  point  of  use  as  terrain,  environmental 
and  economic,  considerations  would  -permit. 

•  Gravity-Pressure-Gravity  Pipeline  (Alternative  II) 

A  gravity  pipeline  would  follow  an  alignment  along  the 
valley  o.f  Powder  River  to  a  point  where  the  line  would  change 
to  a  pressure  line  and  a  pumping  station  would  force  the  water 
.  to  the  point  of  use  or  to  the  crest  of  a  drainage  divide  from 

where  a  gravity  pipeline  would  complete  the  system. 

Open  Channel  Flow  -  Pipeline  (Alternative  III) 

VJater  would  be  released  from  the  dam  into  the  stream 

•  channel  to  be  conveyed  downstream  to  a  diversion  point:.   A 
pumping  station  would  pick  up  the  water  and  force  it  through 
a  pipeline  to  the  point  of  use. 

The  probable  location  of  the  pipeline  in  the  vicinity  of  the  dam,  if  pipeline 
conveyance  is  ultimately  selected,  will  be  determined  by  the  location  of  the  point 
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of  use--that  is,  the  ultimate  destination  of  the  line  could  be  in  directions 
ranging  from  east  through  northeast  to  north.   It  can  be  assumed  that  the  pipe- 
line would  rick  up  the  water  at  the  dam  outlet  works  on  the  tight  (south)  bank 
of  the  natural  channel.   From  that  point  the  pipeline  would  probably  follow  the 
•fetrcam  valley  for  some  distance  to  some  optimum  point  where  it  would  leave  the 
valley  to  follow  the  most  practical  direct  route. 

• 

The  least  desirable  alternative  appears  to  be  stream  Conveyance  because  of 
large  evaporation  and  channel  losses  and  because  of  water  quality  deterioration. 
Downstream  along  Powder  River,  water  in  the  natural  channel  becomes  progressively 

'lore  loaded  with  suspended  and  dissolved  solids.   The  restoration  to  a  quality 
acceptable  for  industrial  or  municipal  use  of  water  thus  degraded  in  the  natural 
channel  is  economically  and  environmentally  costly.   The  deterioration  of  water 
quality  between  Middle  Fork  above  Kaycee  and  in  Powder  River  at  Irrigaray  Bridge 
is  reflected  in  the  attached  table  which  shows  the  average  and  range  of  values 

Jcor  the  usual  water  quality  parameters  for  samples  from  these  two  sites. 

4.   Reservoir  V7ater  Levels. 

Mid"dle  Fork  Reservoir  is  an  impounding  structure  designed  to  capture  and 
bene  -cially  use  flood  and  other  surplus  waters  of  the  Middle  Fork  of  Powder  River. 

^I-Vr  ent  to  the  project's  feasibility  is  the  concept  of  carryover  storage  under 

■  the  Donks  and  vallevs  of  nf~t-urp]  stream  flow  will  be  leveled  cut  by  the 
l       .ity  of  the  reservoir  to  capture  and  retain  the  otherwise  wasted  and  often  des- 
tructive high  flows.   To  serve  its  purp>ose,  the  reservoir  will  be  operated  as  a 
storage  reservoir,  intended  to  be  filled  to  capacity  during  periods  of  high  stream 
flpw  and  to  be  drawn  down  during  periods* of  low  natural  water  availability.   The 

•Engineering  Feasibility  Report  on  the  Middle  Fork  Dam  and  Reservoir  prepared  for 
Powder  River  Reservoir  Corporation  by  J.  T.  Banner  &  Associates,  Inc.  in  1970 
includes  on  pages  111-33  through  111-44  the  tabulated  results  of  three  theoretical 
reservoir  operation  studies.   These  studies  show  the  reservoir  storage  at  the  end 
of  the  month  to  vary  during  the  study  periods  from  the  nominal  capacity  of  49,583 
acre-feet  down  to  the  design  dead-storage  pool  of  2,000  acre-feet  (at  elevation 

'4,930').   Reservoir  withdrawals  for  irrigation  or  industrial  purposes  would,  of 
course,  be  suspended  at  any  time  the  reservoir  elevation  was  reduced  to  that  level. 

Withdrawals  from  the  reservoir  for  irrigation  use  will  probably  be  controlled 
through  the  outlet  works  into  the  natural  stream  channel  below  the  dam,  moving 
|down  the  channel  to  the  heaagate  of  the  Sahara  Ditch.   As  described  in  preceeding 
paragraphs,  it  is  probable  that  water  to  be  used  for  industrial  and  municipal 
purposes  will  be  removed  from  the  reservoir  through  the  outlet  works  at  the  dam  and 
thence  through  pipelines  to  the  site  of  use. 

The  water  taken  for  industrial  and  municipal  use  will  probably  be  needed  on 
pa  uniform  year-round  basis.   Eventually,  when  as  much  as  25,000  acre-feet  per  year 
is  being  withdrawn  from  the  reservoir  for  these  purposes,  the  actual  diversion  rate 
w**"  be  very  close  to  34v5  cubic  feet  per  second  on  a  year-round  basis. 

If  the  water  to  be  used  for  industrial  and  municipal  purposes  is  diverted  at 
the  dam  and  transported  by  pipeline,  the  stream  flow  in  Middle  Fork  will  be  affected. 
I 
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The  minimum  natural  flow  of  Che  stream,  as  reflected  by  U.S.G.S.  gauge  records 
near  the  cam  site  (Middle  Fork  Powder  River  above  Kaycee  gauge)  ,  has  been  as  low 
as  12  cubic- feet  per  second  (average  daily  minimum  flow  over*  gauge  record  1949- 
1970).   Ey  contrast  the  momentary  maximum  flow  was  2480  CFS  and  the  21-year 
average  maximum  was  850  CFS.   Red  Fork,  which  flows  into  Middle  Fork  about  two 
miles  downstream  of  the  dam,  has  a  historic  gauge  record  (four  year)  showing  a 
minimum  flow  of  3.8  CFS  (daily)  and  a  momentary  maximum  of  583  CFS.   The  minimum 
natural  flews  in  both  streams  occur  during  the  summer  months  of  June,  July, 
August  and  September.   These  are  also,  of  course,  the  months  when  irrigation 
•water  is  required  and  releases  to  the  stream  during  these  months  to  satisfy  senior 
downstream  rights  and  to  pass  the  water  stored  for  agricultural  use  in  the  reser- 
voir will  maintain  flow  in  the  stream. 

5.   In  addition  to  references  to  specific  publications  and  documents  we  have 
previously  identified  or  furnished  to  you,  I  am  enclosing  two  Kational  Petroleum 
^Council  publications:   "Guide  to  National  Petroleum  Council  Report  on  United 
States  Energy  Outlook"  and  "U.S.  Energy  Outlook,  An  Initial  Appraisal  1971-85." 

VJe  appreciate  and  respect  the  concern  in  your  office  that  it  make  a  proper 
and  complete  environmental  study  in  full  compliance  with  the  law.   But  at  this 
time  information  on  the  specific  location  and  manner  of  use  for  the  industrial 
•    municipal  water  to  be  taken  from  the  reservoir  several  years  hence  is  si::ply 
av^ilable;  even  to  ourselves, 

Me   respectfully  submit  that  the  information  here  included  on  the  range  of 
reservoir  water  levels  and  stream  channel  flows,  plus  the  most  probable  manner- 
of  water  transportation  and  pipeline  locations  should  permit  you  to  proceed  with 
an  environmental  study  on  the  primary  environmental  impact  on  the  proposed  re- 
.servoir.   We  do  not  conceive  that  SLM  approval  of  the  reservoir  construction, 
insofar  as   it  is  necessary  to  justify  issue  of  the  requested  easements  of  federal 
lands,  constitutes  approval  of  the  end  use  of  the  industrial  and  municipal  water 
which  the  reservoir  is  designed  to  supply. 

I 

VJe  are  eager  .to  explore  any  possible  means  of  expediting  this  matter  end  will 

be  in  contact  with  you  from  time  to  time  in  connection  with  this  subject.   In  the 
meanwhile  if  you  have  any  additional  questions  or  we  can  help  in  any  way,  please 
call  us. 

I  Very  truly  yours, 


c 


CD.  Geiger 
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Fowder' River  Reservoir  Corporation 
Attn:     \\.   M.    Kirvin 


/^lanticRichfieldCompany 


Synthetic  Crude  and  Minerals  Division 
Resource  Development  Group  -  U.S. 
1500  Security  Life   Building 
Denver,  Colorado  80202 
Telephone  303  573  3500 
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Mr.  Robert  Wilber 

District  Manager 

U.S.  Department  of  the  Interior 

Bureau  of  Land  Management  District  Office 

Box  2834 

Casper,  Wyoming   82602 


SUBJECT:  1792  MIDDLE  FORK  RESERVOIR 


Dear  Mr.  Wilber: 

In  response  to  your  letter  of  January  17,  1977  in  which  you 
request  additional  information  concerning  disposition  of 
water  from  Middle  Fork  Reservoir,  Atlantic  Richfield  Company 
still  has  no  plans  for  disposition  of  this  water.  Also  there 
have  been  no  changes  in  Atlantic  Richfield  Company's  lease 
with  Carter  Oil  Company,  nor  any  changes  in  Carter  Oil 
Company's  lease  with  the  Powder  River  Reservoir  Corporation. 

We  would  like  to  receive  copies  of  the  Solicitors  opinion 
regarding  minimum  pool  levels,  minimum  flow,  cultural  resources, 
and  the  impact  of  the  Organic  Act.  This  information  is  requested 
so  that  we  can  continue  our  evaluation  of  the  disposition  of 
Middle  Fork  Reservoir  water. 


Very  truly  yours, 


F.C.  Witmer 
FCW/BGF/srj 


ACTION  BY 


AtlanticMichfieldCnmpany 


Synthetic  Crude  and  Minerals  Division 
Resource  Development  Group  •  U.S. 
1500  Security  Lif"  Building 
Denver.  Colorado  80?()2 
Telephone  303  2G6  3741 

F.  C.  Witmer 
Manager 


July  1,    1975 


Mr.  Daniel  P.  Baker 

State  Director 

U.  S.  Department  of  the  Interior 

Bureau. of  Land  Management 

State  Office 

P.  O.   Box  1828 

•Cheyenne,  Wyoming  82001 


\ 


;_,  r.«.M  •  •- 

i  "    

!•-•'■'*■'■ 


Dear  Mr.  Baker: 

In  response  to  your  letter  of  June  5th,  requesting  information  relating 
to  the  end  use  of  the  total  capacity  of  Middle  Fork  Reservoir,  I  must 
advise  again  that  the  Atlantic  Richfield  Company  has  no  present  plans 
as  to  the  use  of  this  potential  water  source.    We  anticipate  that  our 
part  of  this  water  resource  will  eventually  be  utilized  in  the  develop- 
ment of  our  coal  reserves  in  the  Powder  River  Basin  of  northeastern 
Wyoming.     However,  no  firmer  plans  have  developed  since  our  last 
conversation. 

We  have  attempted  to  assist  Mr.  Winter  in  developing  a  model  for 
potential  uses  of  Middle  Fork  water.    We  hope  this  information  will 
be  helpful  in  allowing  you  to  draft  assumptions  of  possible  industrial 
uses. 

Very  truly  yours, 


F.  C.  Witmer 

FCW/bb 


^.idiet'JCorr.par./        Synthetic  Crude      d  r..incr£.ls  Division 
Resource-  Dovol*        enl  Group-U.S. 
1503  Security  Life  Building 
Denver.  Colorado  £0202 
Telephone  303  265  3741 


November  27,  1974 


Mr.  Robert  E.  Wilber 

District  Manager  -  District  Office 

Bureau  of  Land  Management 

Box  2834 

Casper,  Wyoming  82601 


-'.  I« 
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Re:    Middle  Fork  Reservoir 


Dear  Mr.  Wilber: 


At  the  present  time,  the  Atlantic  Richfield  Company  has  no 
plans  either  firm  or  otherwise,  to  use  the  potential  water 
from  the  proposed  Middle  Fork  Reservoir.    At  some  point 
in  the  future,  we  anticipate  that  this  water  will  be  used  in 
conjunction  with  the  development  of  our  coal  reserves  in  the 
Powder  River  Basin,  but  at  this  point,  we  do  not  know  how  the 
two  will  dovetail.     I  have  discussed  this  point  at  length  with 
Dick  Winter  of  your  office  and  I  think  he  can  clarify  any  question! 
that  you  may  have  concerning  our  plans. 

At  present,  we  are  attempting  to  assist  Mr.  Winter  in 
developing  a  model  for  probable  industrial  uses  for  this  Middle 
Fork  Reservoir  water  b}T  supplying  him  with  information  as  to 
the  amounts  of  water  needed  for  various  types  of  industrial 
development  which  are  directly  related  to  coal. 


Very  truly  yours, 


+  U  U'rMe*' 


Frederick  R.  Scheerer 

Exploration  Manager,  Coal  and  Oil  Shale 


FRS/bb 


CC:        State  Director 

Bureau  of  Land  Management 


Dennis  Kirven,  Attorney- at- Law 
Powder  River  Reservoir  Corporation 


APPENDIX   IB 


THE  CARTER  OIL  COMPANY 

HOrSTON.  TEXAS   77001 


RUSSELL  C.    C-RTIS 
S»NT-  ETICI 


POST   OFFICE    BOX   2  1  BO 


March. 8,  1976 


Mr.  Robert  E.  Wilber,  District  Manager 
•Bureau  of  Land  Management 
District  Office 
P.  0.  Box  2334 
Casper,  WY  82602 

Dear  Mr.  Wilber: 

We  wish  to  offer  comments  on  the  Draft  Environmental  Impact  Statement  for  the 
Proposed  Reservoir  on  the  Middle  Fork  of  Powder  River. 

These  comments  address  the  recommendation  of  a  mitigating  measure  (6.5.1.1  of 
I  draft  statement)  for  reducing  the  impacts  of  the  streamflcw  depletion  antici- 
pated under  the  operational  plan.  Specifically,  it  was  recommended  in  the 
statement  that  industrial  water  be  released  from  the  proposed  reservoir  into 
the  Middle  Fork  channel  for  diversion  farther  downstream  either  below  the  con- 
fluence of  the  Red  Fork  or  below  the  confluence  of  the  South  Fork.  It  was 
further  stated  that  the  beneficial  effect  of  the  recommendations  would  be  to 


pcqintain  the  now  through  the  atrected  portion  or 
es  durina  the  October  throuah  Anril  neriod. 


the  channel  at  near  normal 


in  cur  opinion,  the  mitigating  measure  which  was  recommended  would  result  in 
additional  impacts  on  the  environment,  perhaps  more  serious  than  those  toward 
which  the  proposal  is  directed  and  woul'd  lead  to  significant  inefficiencies 
i   in  industrial  water  usage.  Our  areas  of  concern  are  outlined  below: 

a)  The  removal  of  industrial  water  at  either  of  the  two  suggested  points 
along  the  channel  would  require  the  construction  of  a  diversion  structure. 
Considering  that  about  10-15  feet  of  water  depth  would  be  required  to 
maintain  a  suitable  pumping  operation,  the  structure  would  be  relatively 

>    large.  Also  a  ro3d  would  be  required  for  the  construction  and  subsequent 
servicing  of  the  facility.  The  environmental  impact  of -these  construction 
activities  would  be  significant. 

b)  The  diversion  of  water  from  either  of  the  two  suggested  points  below  the 
reservoir  would  result  in  water  transport  inefficiencies.  Between  the  dam 
site  and  the  confluence  of  the  Red  Fork,  there  is  a  loss  of  about  50  feet 
of  potential  hydraulic  head.  In  terms  of  pumping  energy,  this  is  roughly 
equivalent  to  230  horsepower  or  1.5  million  kilowatt-hours  annually,  a 
significant  waste  of  energy.  The  head  loss  at  the  South  Fork  confluence 
is  even  greater. 

1  c)  Channel  losses  through  evaporation,  seepage,  etc.,  between  the  proposed 
reservoir  and  the  suggested  diversion  points  would  reduce  the  efficiency 
of  water  usage.  The  channel  loss  between  the  reservoir  site  and  the 
South  Fork  confluence  is  estimated  to  be  about  10:^.  This  represents  an 
unnecessary  loss  which  would  have  to  be  made  up  from  another  source. 


M-  Robert  E.  Wilber 


March  8,  1976 


d)  Water  quality,  in  terms  of  dissolved  solids  and  silt  content,  deteriorates 
progressively  downstream  of  the  reservoir  site.  South  Fork  water  contains 
two  to  three  tines  more  dissolved  solids  than  the  Middle  Fork  water.   In 
order  to  produce  water  of  suitable  quality  for  most  inddstrial  purposes, 
the  treating  severity,  in  terms  of  energy  and  chemicals  consumption,  would 
I    be  considerably  greater  for  water  diverted  at  the  South  Fork  confluence. 

In  view  of  the  above,  the  proposed  mitigating  measure  tends  to  make  water  use 
less  efficient,  consumes  more  energy  and  resources,  and  causes  additional 
unnecessary  environmental  impacts.  Even  though  no  specific  plans  have  been 
formulated  for  the  use  of  industrial  water,  we  believe  the  above  comments 
►  would  apply  to  almost  any  industrial  facility  likely  to  be  considered  for 
location  in  the  Powder  River  Basin.  Therefore,  it  is  recommended  that  this 
proposed  mitigating  measure  be  deleted  from  the  Final  Environmental  Impact 
Statement. 


Yours  very  truly, 


/    R.  C.  Curtis 


RCC:sc 
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Resource  Development  Group-U.S. 
1500  Socuri'.y  Li.'c  Building 
Denver,  Coforado  £0202 

Tele-phone  303  573-3500 

March  19,   1976 


District  Manager 
Casper  District  Office 
Bureau  of  Land  Management 
P.  O.   Box  2034 
Casper,  Wyoming  82602 

Dear  Sir: 


We  would  like  to  comment  on  the  "Draft  Environmental  Impact  Statement 
for  the  Proposed  Reservoir  on  the  Middle  Fork  of  the  Powder  River.  " 
Overall,  we  feel  that  the  BLM  has  done  a  good  job  of  writing  the  draft 
EIS,   considering  neither  Carter  Oil  Company  or  ourselves  have  been 
able  to  predict  what  our  future  uses  would  be.     However,  in  addition  to 
the  alternatives  for  water  use,  which  you  discussed;  we  would  suggest 
that  you  also  consider  two  additional  alternatives.     They  are:    (1)    use 
of  part  or  all  of  the  water  for  mining  preparation,  and  (2)    municipal  and 
domestic  requirements. 

Our  two  existing  commercial  coal  leases  could  be  augmented  in  the  future 
with  additional  coai  iease  purchases.     Coal  mining,   itself,   requires  water 
for  dust  suppression,   coal  preparation  or  washing,    mined  land  reclamation, 
and  domestic  and  sanitary  requirements.     Although  we  do  not  currently 
have  plans  to  use  the  water  fbr  these  purposes,  we  want  to  maintain  the 
option  to  use  Middle  Fork  water  for  such  requirements. 

Should  Gillette,  Douglas,  and  Reno  Junction  grow  as  some  people  project, 
additional  water  will  be  required  for  municipal  and  domestic  requirements. 
Since  water  from  this  reservoir  may  be  needed  to  supply  the  municipalities, 
we  feel  that  the  matter  should  be  treated  in  the  EIS  so  as  not  to  preclude 
such  uses. 

In  addition  to  the  above  suggested  additions, we  object  to  certain  mitigation 
measures  and  have  a  suggestion  on  manpower  curves.     One  of  the  recommended 
mitigating  measures  in  the  EIS  is  the  release  of  the  industrial  water  to  the 
stream  as  an  "environmental  enhancing  measure.  "    We  strongly  object  to 
such  a  requirement  for  several  reasons.     First,  what  environmental  en- 
hancement will  occur?    The  authors  admit  the  stream  is  not  a  fishery,  and 
certainly  will  not  become  one,   except  for  rough  fish.     The  benefits  of  stream 
bank  vegetation,   reliable  stock  water,   and  stable  water  tables  are  all  supplied 
by  the  release  of  a  minimum  stream  flow.     Second,  although  the  release  into  the 
stream  of  the  industrial  water  will  increase  the  water  quality  of  the  stream, 
it  will    also  greatly  increase  the  treatment  costs  and  the  energy  requirements 
to  deliver  the  water  for  use  anywhere  in  the  Powder  River  Basin.     Again, 
one  of  the  purposes  of  the  minimum  stream  flow  release  is  to  protect  water 
quality.    We  must  point  out  the  untruth  of  the  statement  that  downstream 

flnw    vriloc    will    ho    *»o.''i"»/~H    v.iiVmuf    t^iic:    >->-.  i  i  i  <r«>  *  i  n  cr    mr'ncin'O  Thn    HIlfVlOTfi 


District  Manager 
Casper  District  Office 
March  19,    1976 
Page  2 

admit  that  the  stream  now  drys  up.     Reduction  below  that  level  is  certainly 
impossible.    Indeed,   irrigation  releases  during  the  siiihmer  will  keep  the 
stream  alive,  when  it  is  now  dry,  without  the  requirement  of  industrial  water 
in  the  stream. 

We  also  question  the  legality  of  requiring  mitigating  measures  in  a  reservoir 
right-of-wa\r  application.     Federal  statutes  do  not  require  mitigation  for  right- 
of-wa}-  approval  for  reservoirs.    Although  mitigating  measures  may  be  discussed,. 
we  do  not  believe  that  there  is  authorit}7  for  recommending  specific  measures. 
Thus,  the  BLM  lacks  specific  authority  to  even  require  mitigating  measures. 
Also,  the  EIS  may  discuss  mitigating  measures,   if  legal,  but  cannot  "recommend" 
them. 

If  the  mitigating  release  of  industrial  water  into  the  stream  is  legally  required, 
other  minimum  stream  flow  releases  should  not  be  required.  All  of  their  pur- 
poses are  fulfilled  by  the  industrial  release  of  water. 

One  additional  comment  on  the  EIS.     It  has  been  our  experience  on  projects, 
such  as  those  discussed  as  alternative  industrial  water  users,  that  construction 
manpower  is  not  a^^i^ive  i.o  operating  manpower,     jluc  C(jiit>  true  nun  manpower 
will  be  replaced  by  operating  manpower.     Construction  forces,   in  general,   start 
low  -  peak  -  and  return  to  low  -  and  then  cease  to  exist  about  the  time  that 
operating  manpower  starts  to  build  up. 

We  appreciate  the  opportunity  to  comment,   and  regret  that  we  have  not,  nor 
can  we  yet,  commit  to  definite  use  of  our  water  from  Middle  Fork  Reservoir. 

Very  truly  yours, 

Bruce  G.   Frenzel 
BGF/bb 


APPENDIX   2A1 


1'IMONAl.    F'OIIM    NO.     10 

JULY    1973    rOIT'ON 

C.5.A    rt'Mll    141    CFKI    101-11.6 


UNITED  STATES  GOVERNMENT 

Memorandum 


1792  (922) 
TO     :   Field  Solicitor  DATE:;,  "  ';   ig-pg 

FROM   :   State  Director,  BLM-Wyoming 

SUBJECT:   Determination  of  Legal  Authority  for  Requiring  Certain  Stipulations  on 
a  Right-of-Way  Grant  for  a  Reservoir  Under  the  Act  of  February  15,  1901 
(31  Stat.  790;  43  U.S.C.  959) 

Several  issues  have  surfaced  during  the  public  review  process  on  the  Middle 
•  Fork  Reservoir  EIS  which  we  feel  require  review  by  the  Solicitor's  Office. 

The  Powder  River  Reservoir  Corporation  of  Kaycee,  Wyoming,  filed  a  right- 
of-way  application  for  a  reservoir  on  the  Middle  Fork  of  Powder  River 
which  would  inundate  1,160  acres  of  private  and  federal  land.   Of  the 
1,160  acres,  141  acres  of  national  resource  lands  managed  by  the  BLM 
would  be  subject  to  the  right-of-way  grant.   The  BLM  has  responsibility  for 
processing  the  right-of-way  application  under  the  regulations  contained  in 
Title  43  Code  of  Federal  Regulations,  Part  2800. 

BLM  prepared  a  draft  environmental  statement  (DES)  on  the  proposal  which, 
among  other  things,  provided  for  analysis  of  impacts  and  identification 
of  mitigating  measures  for  those  impacts.   These  mitigating  measures  will 
be  the  basis  for  stipulations  which  would  be  applied  to  the  right-of-way 
permit,  should  it  be  granted. 

A  60-day  public  review  period,  ending  March  25,  1976,  was  allowed  follow- 
ing publication  of  the  DES.   Through  this  public  review  process,  public 
comments  were  received  in  two  public  hearings  and  several  letters.   Some 
of  the  statements  and  letters  raised  the  question  of  what  stipulations 
BLM  should  or  should  not  apply  to  the  righ  ;-of-way  grant. 

A  response  to  these  public  concerns  and  BLM's  decision  on  the  proposal 
require  a  determination  on  authority  and  legal  basis  for  requiring  certain 
stipulations  as  conditions  of  approval  of  the  right-of-way.   Specifically, 
we  need  a  determination  on  the  following: 

Minimum  Flow 

Question :   Can  BLM  stipulate  a  minimum  flow  on  the  Middle  Fork  of 
Powder  River  downstream  of  the  proposed  dam  as  a  condition  of  the  right- 
of-way  grant  for  the  reservoir? 


Bu\  U.S.  Savings  Bonds  Regularly  on  the  Payroll  Savings  Plan 


Discussion :   The  analysis  in  the  draft  environmental  statement 
resulted  in  a  recommendation  to  provide  for  a  minimum  flow  on  the  Middle 
Fork  of  Powder  River  helow  the  proposed  dam.   The  recommendation  is  to 
divert  the  industrial  water  downstream  from  the  dam  rather  than  at  the 
dam  site  as  was  indicated  in  the  proposed  action. 

A  relatively  constant  industrial  diversion  of  approxi- 
mately 2400  acre-feet  per  month  is  stipulated  in  the  contract  between  the 
Powder  River  Reservoir  Corp.  and  the  Carter  Oil  Co.   It  was  recommended 
that  this  industrial  water  be  released  into  the  channel.   This  would  result 
in  an  average  increase  in  daily  discharge  of  38  cubic  feet  per  second  (cfs). 
With  the  additional  proposed  minimum  release  of  5  cfs,  necessary  to  satisfy 
senior  downstream  water  rights,  the  flow  during  the  period  October  through 
April  would  be  nearly  the  same  as  the  natural  flow.   During  the  period  May 
through  September,  the  flow  would  be  increased  with  the  irrigation  releases. 
The  industrial  water  could  then  be  diverted  below  the  confluence  of  the  Red 
Fork.   The  effect  of  this  mitigating  measure  would  be  the  protection  and 
enhancement  of  the  downstream  environment. 

Comment  received  through  the  public  review  process  indi- 
cated the  issue  of  minimum  flow  was  highly  controversial.   One  faction, 
consisting  of  landowners  along  the  affected  downstream  channel,  desired  a 
maintained  minimum  flow  of  25  cfs  to  protect  their  water  and  property 
rights.   Another  faction,  consisting  of  the  Powder  River  Reservoir  Corp. 
(applicant),  the  Carter  Oil  Co.,  and  Atlantic  Richfield  Co.,  opposed  the 
recommended  mitigating  measure  on  legal  and  environmental  grounds.   Still 
others  contend  that  it  is  the  responsibility  of  the  State  Engineer,  not 
BLM,  to  determine  minimum  flow  requirements. 

The  U.S.  Fish  and  Wildlife  Service,  in  accordance  with  the 
provisions  of  the  Fish  and  Wildlife  Coordination  Act  (48  Stat.  401,  as 
amended;  16  U.S.C.  661  et  seq.),  have  recommended  that  BLM  pursue  mitigation 
proposals  which  would  allow  increased  flow  by  diversion  of  all  (approximately 
38  cfs)  or  at  least  a  part  (approximately  15  cfs)  of  the  industrial  water 
downstream. 

In  addition,  construction  of  the  proposed  reservoir  would 
require  a  Corps  of  Engineer's  authorization  under  Section  404  of  the  Federal 
Water  Pollution  Control  Act  as  amended  in  1972  if  Middle  Fork  is  determined 
to  be  a  navigable  river.   The  Environmental  Protection  Agency  would  be 
responsible  for  compliance  with  the  Federal  Water  Pollution  Control  Act. 
Maintenance  of  minimum  flow  on  Middle  Fork  of  Powder  River  may  be  the  pri- 
mary compliance  action. 


Minimum  Pool 

Question:   Can  BLM  stipulate  a  minimum  pool  in  the  proposed  Middle 
Fork  Reservoir  as  a  condition  of  the  right-of-way  grant? 

Discussion:   The  draft  environmental  statement  on  the  Middle  Fork. 
Reservoir  identifies  mitigating  measures  for  fish  and  wildlife  impacts 
which  could  indirectly  enhance  wildlife  based  recreation  opportunities. 
Specifically,  one  of  these  mitigating  measures  is  the  maintenance  of  a 
reservoir  pool  containing  at  least  10,000  acre-feet  of  water.   Requiring 
this  mitigation  will  have  beneficial  environmental  effects,  including 
better  fisheries  in  the  reservoir,  lessened  aesthetic  impact  due  to 
reservoir  fluctuation,  and  improved  recreation  potential  in  the  reservoir 
area. 

Comment  received  through  the  public  review  process 
again  surfaced  two  groups  with  views  on  the  recommended  mitigation.   One 
group,  consisting  principally  of  landowners  below  the  dam  supported  the 
measure,  while  the  other  group,  consisting  mainly  of  the  participants 
in  the  reservoir  project,  questioned  the  authority  of  the  BLM  to  stipulate 
conditions  on  the  right-of-way  grant. 

The  U.S.  Fish  and  Wildlife  Service,  in  accordance  with 
the  provisions  of  the  Fish  and  Wildlife  Coordination  Act,  has  stated 
that  the  BLM  in  cooperation  with  the  Wyoming  Game  and  Fish  Commission 
should  "encourage  and  participate  in  negotiations  with  the  applicant 
with  a  view  to  arriving  at  suitable  written  agreements  concerning  reser- 
voir access,  management  and  related  matters," 

Other  Stipulations  Suggested  by  the  U.S.  Fish  and  Wildlife  Service 

The  U.S.  Fish  and  Wildlife  Service  has  recommended  a  number  of  further 
stipulations  in  accordance  with  the  provisions  of  the  Fish  and  Wildlife 
Coordination  Act.   These  are.: 

1.  The  Wyoming  Game  and  Fish  Commission  should  be  provided  adequate 
opportunity  to  stock  and  manage  a  fishery  in  the  Middle  Fork  Reservoir, 
and  the  public  should  be  assured  adequate  access  and  use  facilities. 

2.  Continued  access  to  public  lands  south  of  the  reservoir  should  be 
assured . 

3.  The  present  Beaver  Creek  trout  fishery  should  be  protected  by  installa- 
tion of  a  weir  upstream  of  the  reservoir  high-water  mark. 

4.  One  hundred  acres  of  riparian  bottomland  and  bottomland  grassland  down- 
stream of  the  reservoir  should  be  acquired  for  wildlife  management 
under  the  direction  of  the  Wyoming  Game  and  Fish  Commission. 


5.  Any  riparian  bottomland  or  river  bottom  grassland  habitat  acquired  by 
the  applicant  above  the  takeline  should  be  made  available  or  granted 
without  cost  to  the  Wyoming  Game  and  Fish  Commission. 

6.  Surveys  should  be  undertaken  to  determine  if  the  black-footed  ferret 
exists  in  the  proposed  irrigation  area. 

Can  the  BLM  stipulate  the  above  recommendations  as  conditions  of  the 
right-of-way  grant? 


/ 


7i'f  r 
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cc: 

Director    (200) 

Director    (321) 

Attn:      Don  Runberg 


6230  (931) 


State  Office 
P,  0.  Eox  1828  A I 

Cheyenne,  Wyoming  32001  V 


APR  2i  "<*  ^, 


Memorandum 

To:      Field  Solicitor,  8th  Floor,  O'Kahouey  building,  Cheyenne, 
Wyoming  82001 

Pros*!    State  Director,  Wyoming 

Subject:  Effects  of  BLK-Licensed  Projects  Upon  Eon-Federal  Cultural 
Resources  (Middle  Fork  Reservoir) 

During  recent  efforts  to  comply  with  the  requirements  of  Section 
106/2(b)  of  Che  IliRtoric  Preservation  Act  of  1S66,  and  EO  11593  for  the 
proposed  Middle  Fork  'Reservoir,  a  number  of  questions  requiring  clarification 
of  our  legal  and  regulatory  responsibilities  arose. 

Specific  questions  for  which  we  are  seeking  answers  include: 

1,  Kust  the  Bureau  identify  and  evaluate  non-federal  cultural  resources 
prior  to  approval  of  a  project? 

2,  Can.  the  Bureau  require  a  right-of-way  applicant  and/or  any  other 
applicant  to  undertake  the  identified;! on  of  cultural  resources  and 
to  submit  such  data  as  a  part  of  his  application? 

3,  Must  thl  Burean  mitigate  the  effects  of  Bureau  liceused  projects 
upon  non-federal  cultural  resources? 

•':.   Car  .       u,  through  stipulation,  require  a  licensee  to  v 

surveyc  .  -v  mitigation  ol  project  effects  upon  i  -,•-■ 

£<  leral  cuitur.  L  resources? 

5    Arc  the  President's  Advisory  Council  on  Historic  Preservation 

co:  .   ..   pun  .  at  I  -  ''Procedures  lor  the  Protection  of  Historic 
and  Cultural  Properties"  (')6  CT'R  Part  300),  required  lor  an  application 
when  all  National  cgietry  properties  are  on  private  land  and  th 
federal  land  involved  has  no  cultural  values? 


6.   Can  a  Memorandum  of  Agreement  between  the  Bureau,  the  Advisory 

Council,  and  the  State  Historic  Preservation  Officer  (36  CFR  300.5) 
be  mitigatively  binding  for  eligible  National  Register  properties 
on  private  lend,  if  the  land  owner  will  cot  allow  entry  onto  hi3 
lands  for  salvage-mitigation,  and  if  so,  how  does  the  bureau  assure 
that  these  lands  can  bo  entered  upon  and  mitigation  conducted? 

Various  sectionr.?  of  federal  legislation  and  regulations  address  these 
questions.  They  include:  the  National  Historic  Preservation  Act  of 
1966  (P.L.  80-655),  Title  1,  Section  106;  the  National  Environmental 
Policy  Act  of  1969  (P.L.  91-190)  Title  1,  Section  101,  (a),  (b)  and  (3); 
Executive  Order  11593,  Section  1  (3);.  36  CFR  800,  particularly  000.3 
(c) .  (2),  and  600*4;  and  the  Reservoir  Salvage  Act  as  amended  by  P.L. 
93-291. 

VJe  are  enclosing  the  following  for  background  information  on  the  proposed 
Middle  Fork  Reservoir  project;  (i)  State  Director,  Wyoming  letter  of 
March  9,  1976  clarifying  information  concerning  Section  106/2 (b)  compliance 
on  the  proposed  project  for  the  Advisory  Council;  (2)  State  Historic 
Preservation  Officer  letter  of  March  11,  1976  coranenting  and  agreeing 
with  the  WSO  mitigative  position;  (3)  letter  to  State  Director,  Wyoming 
frora  the  Advisory  Council  enclosing  Memorandum  of  Agreement  for  three 
party  g 1 gna tur e * 

We  request  an  expeditious  reply  to  our  questions  because  this  project, 

as  well  as  several  others,  are  currently  being  affected  by  these  concerns. 

Ue  have  to  include  the  signed  Memorandum  of  Agreement  in  our  FINAL 

t    I   I  /  i l  1   -  ;\     ■    .  -i  . 
hlft-JL)..     » /J.I4  O 

Should  you  require  additional  background  data,  pleaas  contact  Eal  Jensen 
at  FTS  32S-2413.  He  will  be  in  Denver  on  Kay  3,  1976  and  will  contact 
the  Hegional  Solicitor  concerning  this  problem  at  that  time  if  yon  have 
no  objection. 


/.s/  Hy\*i   L  Hum) 


Enc3 c    :  3 

ens  District  '•:  ■  \  ■  per 

Director  (3/0) 
Arci  aologisi 

Regional  Solicitor,  Attention  Harold  Bacr,  P.O.  Box  23007,  Federal 
Center,  Denver,  Colorado  30225 


I,  J  l„- 1  -J  I.  h.l'  L-. .1. 
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Memorandum 

To:  Solicitor 


Fros:    Director,  Bureau  of  Land  Management 

Subject:  Determination  of  Legal  Authorities  for  Requiring  Certr<„ 

Right-of-Way  Grant  for  a  Reservoir  usins  Kiddle  Forfc  «f 
Powder  River  as  an  Example  tk  °f 

River  which  would  inundstf  I  ?  'eservoi%^  the  Middle  Fork  of  Powder 
141  acres  are  Z^Z^^^^   ^ff  J"* ' 

DOI  in  regard  to  STSS^S!"  E  ^^H^  W^'  *  thC 

to  prepare  en  EIS  for  the  DOI  KA^VT  f     assig^  lead  responsibility 
January  23  1976   A  J™!  J.    f   ?   statement  was  released  on 

June  i0,  1975  W I  w«d  H  ^'"l  "a'luslon  ^  V°«  office,  dated 
«ae  applicable  to     1~    v  °    ''  and  Wlldltfe  Coordination  Act 

by  the  authorised  officer.  (Set  E«i0Sur"e  20*  ""  b°  »»"«- 

On  December  P.  1975,  the  Bureau  requested  a  lera]  MiM„„  * 

office  on  c  ciinber  r.f  ,.,.--•-,        ,      •"-.H'-i  opinion  Iron  your 

questions  regardics  our  resnonnlM n m »-  i„ 
f.nd  protect  non-Fedorai  iM.t< 1  "     ^-ponsiDintiea  to  preserve 

BVanL,  ri.ht^aTfortrof  ^Sl^  £?'  b'  ■»*'-* 

received  a  formal  reply  t0  this  r%£% fa£m 3%  "^  mt'  t0  datc" 


th^  Powder  RiVer   ;     5tatea&nt  f0r  Fro     ' ,    . °£*icer  entitled   ..n      .    ronnient<il 


Se  request  legal  guidance  frnE  TOur  „,,, 

Sf  !*"•  °*  responsible? of  the"^"?!  "»/•""»*■.  ouestions 
Wildlife,  Energy  and  RCEOl!rce8     ;.,.."     D*vt1e1m=  °f  Conservation  and 
queationc  are  as  follova.     °eS'  end  """tal  La„.     Specifically,  our 


*•     Ic  It  appropriate  ucing  the  Middlr   r     ,    „ 

interpret  the  previously  etatea  author^60'  ="  B"  ex^°.   to 

-     -*«X  — c  I(md.  and  resources  flnd  ^^  _  ^^^ 

b-  SET Federel  <— «— ^  Q,™strcan  racer  tMltty 

c     Other  Federal  Interests 

impacted  adversely  by  the^rfS  S^ff!'  ?r  res^-^ilitic,s 
(fish  end  wildlife  resources     ££?«?«        r*Sbt-of-wav;   i.e. 
IT       r     ..  Worxc  and  cultural  values,   etc  >? 

n.     te  it  appropriate,   U8ing  the  mddu    _,     ,    a  •   etc.)? 

Interpret  the  above  author  tVff         ^  Pr°ject  a5  «  example     to 

■Itlgatlon  on  applicants  to  protect  n^T»  COI^en^tlon,  and 

k       w  ^  *yLic&:   values,   etCcV? 

b.     Private  or  State  inters*  ^ 

m.     Does  other  legislative  "^  "^ 

either  oxpaaafve  "  reatrictiev^Ve  ?ir6Ctio11  to"°^  logal  condition, 
authorities,  x.. .,  ffi       ^  £  .^d w°  •  E*'*""1'  U-t&W  t*°"" 

o«ooded;  Executive  Ordci  fcTlS»3™iS^"  C°°rtU,ia«°°  Act,,.aa 

^[^r.  r££,  ^—nd  estiva  dir  tcr,, 
-trietions,  M[fe„;Sl  SStS^1^  t0  **«  .SSStion., 

~  ^j£»  rCetr«ln<»  '*•  'hey  irapose  ,lt„er  ^^  ^^ 

EV.     Doe:;   other  lepislati 

dotoralning  reasonable  stlpulati^  dlreo"°n  P'ovlde  guidance  fo'r      " 
.ligation  m  regard  to  typ'e  1^  ™£  *«-.  cosjensationf and 

c     C(   io^ation  and  intensity? 


to  aeas„ros  UDder  co££^£«»     If  so,.  please  advi^s 

Prc^r^     2'U^°dy-      <"*  Bureau'.  )m  ^"V*"0"1"  Pede™l  *««£ 
Preparation  guidelines  reouiro  i-w  .,        c>"iron,-Kmt.-sl  Bt*tenent 

that  all  Federal,   Stated Tlec-1  n     °  ^^"^"le  offici^^ 
in  the  t,Ui£.nlc.a  section  ,it be  r«  7     ""'  diseu««>  and  aaiv^a 
»•  Bureau  doc.  not  We  the  S&S$'££S"J2*  -^ceabE? 
"•     the  rieh  and  ViXdlif.  ServIca  .  thGr  a£e,!Cie°') 

2i2SASSS2  £riM"-  &  "•itii^?> «*  -de, 

„>~        »  UJ-6« i- 5-0 n  treasures  f-n  t-«4  ,        "ucgi   o**-!  can  rc-ou-?w» 

or  prlvate  todo.     Does  thf£  ^^J^f  *rSe  lopact8  «  J2Sl 
responsibility  delegated  to  BUI  to  I^f**  ^^  C»d  *■ 

«Tr       ^  uo  ww oUre  compliance? 

VII.     Docs  the  identified  BLM  eutW,- 

office  permit  BLM  ^  *     Cutho^-ty  or  authorities  id^n'*   *  t 

and  tittle  U*  ^p0se  •"PulaMoM.  r J  rw  ied  by  *<«" 

While  the  proposed  IHA  m     «« 


ta£se  these 


*our  opinio.,  is  rp-,.,<,...i       , 

scheduled  for  Ctj    ,  ^or  f°  «>e  release  of  the  Hiddl  „  v    t  . 

to  note  i„  the  v?e  1  i     wS*     /lu  «itornative   fn  h,V  .  ?         '  °rk  lES  °<»' 

and  Provideo^oa'i^*^  ?Ui™  «•  fo«w£  and^T  >?°Uld  * 


<W  Arnold  Ef.  Pe^ 

/        Actins  Associate?)    '*#?£$$ 
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<*•'     Officlal 

Hold 

200;   220: 

..      '  '320;   L&Wj   PEP 

Wyoming  SO 


Footnote* 
II    Stipulations  -  to  Bnar4f* 

befencS?        fc'     ^^     ***  ^^f-^JSV'  or  *  requisite 

J     tCa  or  reservoir  rau3t 

2/     Res  trie  tloa  -  to  jw  flr  w   « 

irrazed  is  the  rirht^f         "Station.     Esaaple.     Kb  MM., 

~     .  liT^SLLrtS  fiVen  "  cn  ^-1-t    or  t„      , 

Bm  private  i3"  /"T6^lc-'  5-o  require  th*  .„%?   °  nake  *»«'*«a  for 

-£■2  sa.isa«  K~  r» wt'°  ' 

4^    Kit.l.    tf  ttUJQccat  basin. 

^".ClriS j£2*  th°  l03c-     Beadle:     A  vctr  , 

to  Bainfcafn  s„,      .        *-««ivitiiKii  species     *  «„-..*  Veir  to-prcvonfr 

P»ctlc„,  etc.  Mtreaa  fis!>«7.  funding  for  au  SSStST^  ""* 
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Memorandum  "'"-'   "-'  >J'o 

To:       Stale  Director,  Wyoming        :-' 


From:     Associate  Director 


• .  m 


Subject:   Solicitor's  Opinions  Pertaining  to  the  Proposed  Reservoir  on 
the  Middle  Fork  of  the  Powder  River,  Wyoming 

Enclosed  are  two  memorandums  pertaining  to  the  subject  matter. 

The  first  memorandum  dated  October  13,  1976,  discusses  the  possible  use 
of  stipulations  related  to  minimum  pool  and  minimum  downstream  flows  on 
the  proposed  iliddle  Fork  Reservoir  project.   The  opinion  states  that  the 
project  does  not  warrant  imposing  conditions  regarding  minimum  flow  and 
a  minimum  pool. 

The  second  memorandum  dated  October  8,  1976,  discusses  the  effects  of 
BIiM  licensed  projects  upon  non-Federal  cultural  resources.   Care  should 
be  exercised  in  further  interpretation  of  the  Solicitor's  memorandum 
until  an  Instruction  Memorandum  can  be  issued  on- this  subject. 

The  following  shall  guide  your  resolution  of  the  iliddle  Fork  situation 
in  regard  to  cultural  resources: 

1.  The  Bureau  shall  assure  that  its  actions  or  authorizations  do  not 

inadvertently  affect  cultural  resources  located  on  non-Federal  land. 

2.  The.  Bureau  sh.nl  .1  undertake,  or  have  undertaken,  the  identification 
and  evaluation  of  cultural  resources  on   all  non-Federal  lands  within 
the  area  to  be  impacted  by  a  Bureau-approved  project,  prior  to  project 
approval.   This  position  is  based  upon  the  recognition  that  the  level  of 
ideal  i  1'  i  cat  ion  re-pi  i  rod  is  dependent  upon  the  typo  of  action  being 
considered. 

3.  Since  the  iJuronu  has  Lhe  discretion  to  Issue  or  not.  issue  a  right— of- 
way  pei  mi  i  U>v  tin-  ilid<l|o  For!;  Reservoir,  the  Bureau  also  has  the  discre- 
tion to  condition  such  Issuance.   The  permit,  therefore,  should  contain 


V.  \U,'"M. 
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•I      •"      --■   ^  I  ) 


i,    pl' 


appropriate  stipulations  to  mitigate  direct  effects  of.  the  reservoir 
project  upon  cultural  resources.   The  degree  of  mitigation  to  he  imple- 
mented is  dependent  upon  the  significance  of  the  cultural  resource 
involved . 

A.   Any  cultural  resource  material  salvaged  from  non-Federal  land  remains 
the  properly  of  the  landowner,  unless  Slate  lav  states  differently,  or 
the  owner  elects  to  donate  the  cultural  resource  material  to  the  Federal 
Government  or  other  appropriate  organizations. 

With  the  above  information,  you  should  be  able  to  complete  section  106/2 (b) 
compliance,  the  preliminary  final  environmental  statement,  and  the  program 
decision  option  document  for  the  Middle  Fork  Reservoir  Project. 
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MEMORANDUM 


DLPARTMLNT  Of   IMC   INTFRIOR 

of  i  ice:  of  nil   solici  ior 

WASMINGl  UN    I)  C       20240 


[  3  19/ 
4 


To: 


From: 


Subject 


"> 


Director,  Bureau  of  Land  Ma  nag  emeriti/ 

As s is !: n nt  Solicitor - -Land s 
Division  of  Energy  &  Resources 


Stipulations  on  proposed  right-of-way  grant 
reservoir  on  the  Middle  Fork  of  the  Powder 
River  your  April  26,  1976,  and  December  9, 
1975,  memorandums. 


Oui^vJunc  24,  197 6 ^memorandum  provided,  as  you  know,  a  partial 
answer  to  issues  raised  by  the  above  memorandums.   Continuing 
discussions  between  our  staff  and  your  staff  have  focused  on 
discovering  the  facts  and  resolving  the  legal  issues  arising 
from  stipulating  proposed  right-of-way  conditions,  particu- 
larly with  respect  to  n  minimum  flow  and  minimum  pool  condi- 
tions.  As  to  this  area  of  concern,  it  is  our  opinion  that 
while  the  Bureau  of  Land  Management  can  stipulate  reasonable 
conditions  to  protect  federal  lands  and  other  federal  interests 
in  granting  rights-of-way  authorized  under  4  3  U.S.C.  959,  that 
power  is  not  without  limitation.   Assuming  that  a  decision  is 
made  to  grant  the  subject  right-of-way,  conditions  may  be 
specified,  for  example,  that  would  protect  the  public  lands 
involved  against  erosion  and  similar  adverse  impacts  that  might 
occur.   However,  based  on  the  facts  submitted  to  us,  it  is  our 
opinion  that  in  this  case  a  sufficient  relationship  between  the 
federal  lands  or  other  federal  interests  and  the  suggested  con- 
ditions has  not  been  demonstrated  so  as  to  warrant  imposing  the 
conditions  regarding  minimum  flow  and  a  minimum  pool.   The  small 
area  and  peripheral  location  of  the  public  lands  involved,  the 
effect  of  State  water  law,  were  among  the  considerations  taken 
into  account  in  this  matter  in  reaching  our  decision. 

It  should  be  noted  thai  if  the  REM  Organic  Act  is  signed  into 
law,  you  may  wish  to  have  this  matter  reconsidered. 


John  J.  Mcllale/1-' 
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UNITED  STATES 

DEPARTMENT  OF   THE   INTERIOR 

OFTICE  OF  THE   SOLICITOR 

WASHINGTON.  D  C       20240 


JUN  2  4  1976 


Memorandum 

To:       Director,  bureau  of  Land  Management 

From:     Assistant  Solicitor  -  Lands,  Division  of  Energy  and  Resources 

Subject:   Stipulations  on  proposed  right-of-way  grant  -  reservoir  on 
the  Middle  Fork  of  the  Powder  River 


This  is  in  response  to  your  memorandum  of  April  26,  1976  on  the  above  subject, 

A  response  to  your  memorandum  of  December  9,  1975  on  responsibilities  to 

preserve  and  protect  non-Federal  cultural  resources  has  been  prepared  and  is 
now  undergoing  review. 

The  questions  raised  in  your  memorandum  of  April  26,  1976  are  much  too  broad 
and  general  to  allow  us  to  give  you  meaningful  and  useful  legal  guidance. 
The  essential  issue  raised  is  the  extent  to  which  stipulations  may  be  placed 
on  right-of-way  authorizations  over  Federal  lands  which  would  control  the 
use  of  non-Federal  lands  involved  in  the  same  project. 

We  already  have  aspects  of  the  same  question  before  us  with  regard  to  the 
Colony  Oil  Shale  proposal  and  the  applications  for  rights-of-way  to  bring 
natural  gas  from  the  Arctic  to  markets  in  the  lower  48  States.  As  we  have 
indicated  to  your  staff  regarding  those  questions,  we  can  only  supply 
meaningful  answers  regarding  this  problem  on  a  case  by  case  basis,  as 
there  are  too  many  variables  involved.  These  variables  include:  (1) 
the  statute  under  which  a  right-of-way  application  has  been  filed;  (2)  the 
nature  of  the  stipulation  involved;  (3)  other  Federal  statutes  which-  may 
apply;  (4)  tne  possible  jurisdiction  of  other  Federal  agencies;  (5)  the 
possible  jurisdiction  of  State  governments;  and  (6)  the  practical  questions 
raised  regarding  enforcement  of  any  stipulation  which  may  be  imposed. 

We  appreciate  your  concern  and  need  for  uniform  guidance  on  this  problem, 
as  expressed  in  your  April  26,  1976  memorandum.  In  the  interest  of 
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uniforiiiity,  we  would  request  that  you  refer  problems  regarding  this 
question  to  the  Associate  Solicitor,  Division  of  tnergy  and  Resources, 
and  not  to  the  Fiela  or  Regional  Solicitors. 

Regarding  the  Hidole  Fork  reservoir  problem,  we  have  contacted  the  Field 
Solicitor  in  Wyoming  and  the  Regional  Solicitor's  Office  in  Denver  and 
they  will  assist  this  office  in  answering  the  specific  questions  which 
the  Wyoming  DLM  State  Director  raised  in  his  memorandum  of  April  5,  1976 
to  the  Fielu  Solicitor.  In  that  answer,  and  in  answer  to  the  inquiries 
regarding  Colony  Oil  Shale  and  the  Arctic  gas  right-of-way  applications, 
we  will  endeavor  to  address  the  general  questions  involved  insofar  as 
possible,  and  set  forth  the  constitutional,  legal  and  practical  parameters 
of  the  problem. 


V-f.i-.--i/  / 


UNITED  STATES 

DEPARTMENT  OF  THE   INTERIOR 

OFFICE  OF  THE  SOLICITOR 

WASHINGTON.  D  C       20240 


OCT  0  8-1376 


MEMORANDUM 
To: 

From: 
Subject 


Director,  Bureau  of;  Land  Management  (6230)  (370) 
Through:   Assistant  Secretary  —  Land  &  Water  Resources 
popu^# s s is t an t  S ec r e t a r y ■ — En e r g g,^ &y  Mi n era  l,s  ^ 

Associate  Solicitor,  Division  of  Energy  £F  Resources 

Effects  of  BLM-Li censed  Projects  Upon  Non- 
Federal  Cultural  Resources 


In  your  m 
questions 
sponsibil 
cultural 
respond  in 
your  ques 
to  the  v a 
issues  1 i 
this  memo 
lines.  W 
Council  o 
procedure 


emor 
reg 
it  ie 
r  eso 
g  is 
t  ion 
riet 
cens 
rand 
e  ad 
n  Hi 
s  f  o 


anduni  o 
ar ding 
s  wh  en 
u  r  c  e  s  o 
due  to 
s  .   Gen 
y  o  f  st 
es,  rig 
u  in  i  s  a 
vise  th 
storic 
r  inclu 


f  De 
the 

a  Bu 
n  no 
the 
er  al 
a  tut 
hts- 
u  a  t 
at  y 
Pres 
s  ion 


cemb 

Bur  e 
reau 
n  -  F  e 

com 
i  z  e  d 
es  p 
o  f  -v 
temp 
ou  f 
er  va 

in 


er  9,  19 
au  '  s  cul 
-lie  ens  e 
d e  r a  1  la 
p  1  e  x  i  t  y 

a  n  s wers 
u  r  s  u  a  n  t 
ay,  and 
t  to  art 
o  r  m  a  1 1  y 
tion  to 
your  Man 


75, 
tur  a 
ci  p  r 
nds  . 
of  b 
are 
to  w 
perm 
ic  ul 
cons 
deve 
ual  . 


you  asked  several 
1  resources  re- 
oject  may  effect 

Our  delay  in 
o  1 1  i  the  topic  and 
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Introduction 


A  great  deal  of  confusion  seemingly  has  arisen  regarding 
the  Bureau's  cultural  resource  obligations  leading  to 
the  extremely  broad  assumption  of  responsibilities.   In 
an  effort  to  clarify  the  Bureau's  obligations,  several 
important  distinctions  must  b e  made  and  the  background 
of  the  cultural  resources  program  must  be  understood. 

A  ♦   H  i  s t o r  i  c  a 1  Background 

Historically  the  only  federal  protection  afforded  cultural 
resources  was  the  Antiquities  Act  of    1906,  3'i  Stat.  2  2  5, 
16  U.S.C.  S5M31-433.   The  legislative  history  reveals  that 
this  statute  was  aimed  at  preserving  archaeo logical  sites 
on  the  public  lands  although  other  sites  of  historic  or 
scientific  interest  were  also  protected. 
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The  first  Congressional  effort  t 
in  order  to  preserve  cultural  re 
Salvage  Act  of  1960,  74  Stat.  22 
Since  the  Bureau  neither  issues 
t  i  o  n  nor  constructs  dams  itself, 
enacted  docs  not  apply  to  it.  B 
recognized  that  historic  build in 
adversely  affected  by  Federal  or 
activities  on  land  outside  the  p 
ular  concern  focused  on  urban  re 
tion  projects  which  destroyed  hi 
See  H .  Rep.  No.  1916,  89th  Cong. 
S.  Rep.  No.  1363,  89th  Cong.,  2d 
to  control  such  Federal  a g e n  c y  a 
the  National  Historic  Freservati 
(19  6  6),  16  U,S.C.  §§470-4 7  On.  T 
for  all  o  J'  t h e  Bureau's  cultur a  1 
The  key  r.i echanism  of  the  Nil P A  is 
districts,,  sites,  buildings,  s t r 
significant  in  American  history, 
and  culture. 


o  control  Federal  activity 
sources  was  the  Reservoir 
0,  16  U.S.C.  §§469- 4 69c. 
licenses  for  dam  construc- 

t  h i  s  statute  as  originally 
y  19  6  6,  however,  Congress 
g  s  and  sites  were  being 

federally  sponsore d 
u  b 1 i  c  domain  lands.   P a  r  t  i  c • 
newal  and  highway  construc- 
s  t  o  r  i  c  areas  in  cities. 
,  2d  Sess.  (1966)  and 

Sess.  (1966).   In  order 
ctivities,  Con  g  r  e  s  s  p a  s s  e d 
on  Act  (NHPA)  8  0  Stat.  915 
his  statute  is  the  basis 

r  c sources  responsibilities 

the  National  Register  of 
u  c  t  u  r  e  s ,  and  objects 

architecture,  archaeology 


Federal  n g e n c y  responsibilities  are 
of  the  NHPA: 


stated  in  Section  106 


vc 
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The  head  of 

any  a  p  ency  having  direct  or 

indirect  Jur 

isdiction  ovi;r  a  proponod 

Federal  or  V 

cdcrally  nosistcd  undertaking 

i.n    any  State 

and  the  1 1  c a d  of  any  Fed  e r  a  1 

-—  - 

department  or  independent  ag ency  having 

authority  to 

licence  a  p.  y  undort  a  !■:  i  n  p, 

Khali,  prior 

to  the  a  p p r oval  of  the 

, 

e  x  p  e  n  d  i  t  u  r  e 

of  any  Federal  fun  da  on 

the  under tn'c 

i n g  or  prior  to  the  issuance 

of  any  lie en 

s e ,  an  the  caae  any  be,  take 

Into  account: 

the  effect  of  the  undertaking 

on  any  d i s t r 

i c t  ,  3 i t e ,  building,  structure, 

or ' ob j cc  t  t h 

at  is  included  in  the  national 

Rep,  inter.   T 

he  head  of  any  such  Federal 

afjency  oha  3  1 

afford  the  Advisor y  Council 

on  31  let  or  ic 

P  r  e  a  0  r  v  a  r.  i  0  n  .  .  .  a  r  e  a  0  0  n  a  b  1  e 

oppor t  un ity 

to  co'  ivi'.t  with  regard  to  such 

under t chin 3 . 

16  U.S.C.  5  4  7  0  f  . 

The  K 

a  t  i  o  n  a  1  Re  p.  inter 

v  afi  d  e  3  1  p  nod  a  a    a  planning 

tool 

to 

assist  F  e  d  e  r  a 

1  and  Stat  e  g 0 v e  r  n i"o c n t  s  in  the 

ordc  r 

i  n  g  of  priori  t:  i  c 

r,  concerning  the  expenditure  of 

I'  cclcr 

al 

fund:"!  within 

t  h  e  S  t  a  t  e  .   Li s  t  i n  g  in  t  h  e 

Na  t  ionn 

1  F,  c  g  i  s  t  e  r  f  a  c 

i  X  i  t  a  tea  t  h  e  r  e  v  i  0  v;  p  r  0  c  e  i *  b 

which 

a 

11  Federal  A  g  c 

nciea  are  required  to  folio;; 

under 

p. 

and  a  t  ed  r  e.o  pon 

:3  i  h  i  1  i  t  i  e  c  b  y  i  n  g  u r  i  n  p  t h  a  u 

culture 

1  va.l  ueo  arc  t 

ho r 0 u g h  1  y  c  0  n a  i  d  c  r  e d  in  Federal 

y>  r  o  1  e 

ct 

planning,   It 

i  a    t  h  e  responsibility  of  the 

Ad  vie 

or 

y  Council  on  H 

i.  s  1 0  r  i  c  V  r  e  r>  e  r  v  a  t  i  0  n  L  0  r  c  v  i  c  w 

Did  co;: 

ncnt  on  such  u 

ruicr  taking 3  .   When  conflict:; 

with 

hi 

otorical  value 

s  cannot  be  avoided,  the  Ad vinery 

Counc 

Jl 

p  r  0  v  i  d  e  s  n  1 1  J. 

gh-level  fcrun  for  as sen  sing  the 

pub  11 

c 

in t  or  os  t  and  r 

e c 0 nn c n u  in g  cour  n  c n  0  f  a  c  t  ion. 

Pinal 

decision  on  the 

under  Lulling  t  however,  re  at  a  with 

the  F 

ed 

oral  Agency  «f 

tor  receiving  the  conraents  of  the 

Counc 

il 

• 

The  1H!  FA  van  el  ab  or  at 
of  May  1  3,  19  71,  3  6  l-e« 
of  the  Advisory  Council 


ed  upon  by  Executive  Order  11593 
ed.  Reg.  B921  ami  by  the  regulation: 
11  on  Hint or  J c  Preservation. 


R.  Fart  f>0  0. 


1 1  i  s 1 0 r J  c  Prone r  v  a  t  i  o n  , 

115  93  extended  the 
un  d  er  t  a  I.  i  n  ;;n 


J  _»       1/  •  V   .  J\  ,        1    »;  t    u       o  u  U  .  Ij^^CUlXVU       ULUU1        XX.)  ..'  J       e  .\  I.CI1UCU       LI1C 

Advisory  Council  ' s  power  to  couwent  on  undertakings 

a  f  f  e  c  t  in  3  p  r  0  p  e  r  t  i  e  s  which  v.  a  y  _  h  e e  1  i  p  i  !  < 1  0 for  J  h  «* 

K  a  t  i  o  n  a  I  Re  g  f  3  t  e_r  .   Specifically,  it  a  la  tea  that  Fed  era 
ngeneic 3  shai 1  : 

( 1 )  n  d a  in  i  a t r r  the  c  u 1 1  u r a  1  p report  1 e  a  under 
their  control  J n  a  spirit  of  stewardship 
and  tvus  tee.'.hip  for  Luturo  generations... 


1 
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and  (3)  in  consultation  with  the  Advisory 
Council  on  Historic  Preservation,  insti- 
tute procedures  to  assure  that  Federal 
plans  and  programs  contribute  to  the 
preservation  and  enhancement  of  n o n - 
federally  owned  sites,  structures  and 
objects  of  historically,  architectural 
or  archaeological  significance.  • 

The  Advisory  Council  procedures  for  implementing  the 
Executive  Order  provide  that  an  Agency  should  i  d  e  n  t  i  f  y 
all  of  the  cultural  resources  in  a  project's  environmental 
impact  area  and  rcqu c s  t  d e t e r n  i n  aLions  of  eligibility 
for  listing  in  the  National  Register  on  those  resources 
which  might  qualify.   It  should  be  noted  that  even  the 
Advisory  Council  procedures  limit  Federal  agency 
responsibilities  to  identification  of  cultural  resources 
eligible  for  inclusion  on  the  National  Register  and  con- 
sultation with  the  Advisory  Council. 


In  1974  Federal 
expanded  by  pas 
Preservation  Ac. 
469c.  The  basi 
Federal  c on s  t r u 
or  otherwise  as 
the  damage  they 
historic  and  a  r 

i. s an  thor  i  z  e d  . 

effect  followin 
Order  and  the  A 
decision  is  n  a  d 
destroy  h  i  s  t  o  r  i 
authorize s  F e d e 
activities  and 
the  Interior  if 
One  imp or t a  n t  a 
which  provides 
delays  in  const 
loss  of  the  use 
1  and  s  i  s  en ti  1 1 
Act  meshes  with 
a  sys (  cm  i  u  wh  i 
a  n  d  c  u  1  l  u  i:  a  ]  i:  e 
dec  ldc  wh  e  t  li  er 
third ,  salvage 


agency  responsi b i 1 i t i e s  were  further 

sage  of  the  Archaeological  and  Historic 

t,  38  Stat.  174,  16  U.S.C.  §§469a-l  to 

c  purpose  of  this  statute  i  s  to  make 

ction  pi"  o  gran.:;  and  all  programs  licensed 

sis  ted  by  Federal  agencies  responsive  to 

w  i.  11  cause  to  scientific,  prehistoric, 

chaeologi c a  1  r  esources  once  a  project 

The  provisions  of  this  statute  come  into 

g  c  o n p 1 i a n c e  w i  t  h  t h e ■ NHP  A ,  the  F  x  e  c u  t  i  v  e 

dvisory  Council  regulations  when  the 

e  to  proceed  with  a  project  which  will 

c  and  cultural  resources.   The  Act 

r  a  1  a g  e n  c  i  e  s  to  u n  d  e  r  t  a  k e  s a  1  v a g  e 

requires  them  to  notify  the  Secretary  of 

i  r  r e p a  r  a  b 1 e  Josses  are  antic ip at e  d . 

s  p e  c  t  of  this  st a t u t  e  is  16  U.S.C.  §  4 G 9a- 

Kb) 

that  any  person  damaged  <rs  a  result  of 

ruction  or  as  a  result  of  the  temporary 

of  private  or  any  non-f edprally  owned 

ed  to  compensation.   Overall  the  19  74 

the  NUPA  and  its  progeny  to  produce 

cli  Federal  agencies  first  identify  histor 

i  c 

sources  affected  by  their  activities;  sec 

und  , 

or  not  lo  proceed  with  the  activity,  and; 

resources  which  will  be  adversely  affect e 

d. 
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B. 


Pundanental  Distinctions. 


1  •  Mitigation  v.  Con 
requires  the  iJureau  t 
action  on  listed  cult 
vith  the  Advisory  Boa 
Executive  Order,  whil 
on  Federal  agencies  a 
Federal  property,  nor 
procedures  to  assure 
bute  to  the  preservat 
owned  resources.  The 
interpreted  the  Exocu 
to  nean  that  if  tha  r 
affect  non-Federal  cu 
consider  means  of  nit 
the  vorfit  thing  t h a t 
Council  v;  i  1 1  issue  an 
men  tii  of  the  N'KPA,  th 
ere  net  when  the  ar,en 
resources,  consults  w 
considers  the  i  n  f  o  r  ra  a 
decision  on  whether  t 
proper  procedural  and 
t alien,  courts  show  no 
See  Fly  v.  Velde,  4 51 
Tear  it  !)c 


_J t^ilzJL 


197  5)  FUF  v.  TV 
J  a  n  e_3_J  Liver  a  nd  _ 
Metrppo J it  a n  Author 


3  71 

v.i  r.v 


c  y  g  a  t  h 
i  t  h  t  h  g 

tion  in 

o  go  ah 

d  a  c  i  3  i 

incl in 
F  .  2  d  1 


h  a  C  a  n  a 


NIIPA  itself 
unt  the  eff 
n  d  consult 
n  g  that  act 
a  t  i  o  n  o  b  1  i  g 
ural  resour 
nci.es  to  d  e 

and  p  r  o  g  r  a 
cut  on  non- 
1  regulatio 
d u  r  a  1  rcqui 
n  g  will  adv 
,  the  A g e n c 
s  is  not  do 
at  the  Advi 
The  legal 
r  and  the  r 
cation  on  c 

Council,  a 
-ran  kin g .  T 
e  agency's 

steps  hove 
enjoin  pro  J 
Cir.  19  71); 
p .  119  4  ( D . 
". .  D  .  T onn  . 

Inc.  v. R  J  c 

Oil  (t.D.Vfl 


merely 
ec  t  of  an 

ion.   The 
a t iono 
ce  3  on 
velop 

nis  contri- 
te d  e  r  a  1 1  y 
n  a  have 
rencnt 
e  r  s  e  1  y 
y  must 
ne  however, 
sory 

require- 
e  g  u lotions 
ultur a 1 
nd 

he  final 
and,  if 

been 
e  c  t  s  . 

Don'  t 
D  .  C  . 
1973) ; 
hue  n  d 
".  197  3). 


2  •   Listed  national  Register  S i t  es  v.  Sites  Eligi b ] o  for 
the  National  .'•■.■.•..■;  is  tor .   The  iiiii'A  itself  only  requires  that 
the  effect  of  an  unci er taking  on  listed  sites  be  considered. 
Tho  Executive  Order  is  unclear  as  to  whether  only  listed 
niton  are  referred  to,  but  the  Advisory  Council  regula- 
tions require  agencies  to  : 

•..identify  properties  located  within 

4V  K  •*         r\   v>  ~%  «i        j-y   f         f-  K  a        itn.J  nr  r  '?  )•    -<i\f>    '    n        V\(\l/-»Tif-yo1 

*>.  •  a  w     v»  aV  *-  **     ■*.-».      v-  »  •  v.-     u  ••  ^  v  »  t.  s»  tv  ■>•»  »*     »..#      .   V  ■   U  •-   I    v,   j   •  I  _l. 

environmental  impact  that  arc  included 
in  or  eligible  for  inclusion  in  the 
national  Register.   36  C.F.R.  800.4(a) 

The  National  Register  itself  is  published  annually. 
Identifying  listed  si  ten  impacted  by  liurcau  or  Rurcau- 

outliO  i'iicu     piTOJcCCw      iu     iiO  t     p  A  V  t  lCUlu  f  1>"     difficult. 
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Problems  seemingly  arise  regarding  Identification  of 
eligible  sites.   While  thorough  study  of  possible  sites 
is  necessary  in  order  to  identify  eligible  sites,  the 
National  Register  criteria  pub  lis  lied  at  35  C.F.R.  800.10 
must  guide  your  identification  efforts.   A  thorough 
archaeological  study  of  vast  areas  is  not  required;  rather, 
a  study  aimed  at  Joe a  ting  sites  meeting  National  Register 
criteria  is  necessary. 


3  .   Federal  v .  N o  n - F  e d  e  r  a 

1  Property.   Since  your  questions 

related  to  the  Bureau's  o 

b 1 i g a t i  o n s  on  non 

-Federal  p  r  o - 

perty,  it  is  important  to 

n  o t  e  t  h  a  t  your  o 

bligations  are 

limited  to  non-Federal  c u 

1 1  u  r  a 1  resources 

impacted  by 

the  BLH  or  BLM-authorized 

action.   The.  courts  1 1 a  v  e  made 

it  clear  that  private  entities  which  need 

Federal  p  e  r  id  i  s  - 

sion  for  their  under ta kin 

gs  will  be  enjoined  from  acting 

in  contravention  of  the  F 

e  d  e  r  a 1  agency's  r 

espons abilities 

for  historic  preservation 

,  Edward  v .  First 

B  a n k  of  Dundee, 

393  F.Supp.  680  (N.D,  Ill 

.  19  75),   However 

,  there  must  be 

distinct  Federal,  involve  in 

e  n  t  before  M 1  i  P  A  o 

bligations  will 

b e  i m p o s e d .   See  K Iv  v .  V 

rid-,  37  3  F.Supp. 

2  7  7  (  E . D .  V  a . 

1973)  (State  Medical  and 

Reception  C  e  n  t  e  r 

built  without 

Federal  funds  after  LEAA 

r  e  q  u  e  s  t  w  i  t  h  d  r  a  w  n 

need  not  comply 

vith  NHPA) ;  James  River  and  Kanawha  Canal 

Parks,  Inc. , 

supra  (Segment  of  highway 

netwo r  k  f ina need 

b y  State  was 

sufficiently  independent 

oi     federal ly-aid e 

d  network  that 

NHPA  did  not  apply) .   A  d 

eeision  must  be  made  by  the 

Bureau  in  each  case  wheth 

e r  listed  or  e 1 i g 

i b 1 e  non-Federal 

sites  v.T i  1 1  be  impacted  by 

Bureau  activities  or  authoriza- 

tions.   Both  the  degree  o 

f  BLM  involvement 

in  the  under- 

t a k ing  and  the  degree  of 

the  impact  affect 

the  extent  of 

the  Bureau's  obligations. 

B LM  Obligations  o  n  N on- F e  d  e r a  1 

L  a  n  d 

The.  introductory  discussion  reveals  the  complexity  of 
the  i  s  s u d s  raised  i n  y  o  u  r  ra a m  o r a n d  u  m .   Wh i 1  e  the  Bureau'  s 
primary  responsibilities  are  identification  and  consul- 
t  a  t  i  0  n  ,  t  h  e  d  e  g  r  e  e  o  C  B  u  r  e  a  u  i:  e  s  pen  s  i  b  i  1  i  t  y  v  a  r  i  e  s 
dope n d  i  n g  u p  o  n  a  v a  r  i  c  i  y  o  f  f  a  c  tors.   1  t  is  clear  ho  w c v e  r 
that  the  Bureau  must  id  on  t:i  l  y  non -Federal  cultural 
resources  that  arc  listed  in  or  eligible  for  the  National 
Register  which  are  located  within  the  area  of  a  project's 
potential  environmental  impact-   Evaluation  of  these. 
resources  should  meet  National  Environmental  Protection 
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^^■cy  standards.   The  Bureau  must  also  consult  with  the 
Advisory  Council  pursuant  to  35  C.F.R.  Part  800. 


None  of 

the  statutes,  executive  orders  or  regulations 

discuss e 

d  above,  explicitly  require  that  the  Bureau  miti- 

gate  the 

effects  of  its 

projects 

on  cultural  resources  on 

non-Federal  lands.   How 

e v or,  the 

overall  policy  in  this 

area  i  s 

that  such  resources  should  be  preserved,  especially 

if  they 

are  listed  on  the  Nationa 

1  Register  or  eligible 

for  list 

i  n  g ,   It  should 

be  noted 

that  the  19  74  Arena eo- 

logical 

and  Historic  P  r 

e  servatio n 

Act  does  require  Federal 

agenci e s 

to  at  least  provide  the 

Secretary  of  the  Interior 

an  oppor 

tunity  to  s  a  1  v  a 

g  e  cultura 

]  and  historic  resources 

which  wi 

11  be  adver  sely 

affected 

by  Federal  agency  action. 

Another 

issue  raised  in 

your  memorandum  related  to  whether 

the  Bureau  could  shift 

the  cost  o 

f  cultural  resource  identi- 

fication 

and  p  o  s  s  i.  b  1  y  mitigation 

to  applicants  either  through 

application  procedures 

o r  s l  i  p u  1  a  t  i .  o n s  in  the  actual  permit 

or  1 i c  e n 

s e .   It  is  impo 

s sib] e  t  o 

generalize  on  this  issue. 

P  e  r  ui  i  t  s 

a n  d  licenses  is 

sued  by  the  Bureau  are  issued  under 

differen 

t  statutes.   The  degree  t 

o  which  application  re- 

quirements  and  permit  s 

t  ipu la  t  ion 

s  can  be  imposed  depends 

upon  the 

specific  statutory  autho 

rit.y  granted  the  Secretary 

regardin 

g  each  t  y  p e  of 

pe  rmi  t  .   U 

oughly  speaking,  if  issu- 
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Another  issue  raised  by  your  memorandum  is  whether  identi- 
fication of  cultural  resources  can  be  carried  out  through 
the  NET  A  process.   Both  the  Advisory  Council  regulation-; 
and  CEQ  Guidelines  encourage  .such  coordination.   To  the 
extent  possible  in  project  analysis,  NEPA  obligations 
and  the  obligations  of  the  NUPA  and  the  Executive  Order 
should  be  met  in  a  single  document. 


A  final  issue  raised  by  your  memorandum  relates  to  the  ' 
ownership  and  control  of  cultural  resources  or.  non-federal 
land.   As  noted  above  under  the  NIH'A  and  the  Executive 


re- 


order, the  Bureau  has  a  duty  to  identify  and  consider  the 
project  effects  on  non-Federal  cultural  resources.   It  also 
taunt  consider  Congressional  policy  with  respect  to  these 
resources.   Given  these  considerations,  uiti Ration  is  not 
legally  required  but  it  is  authorized.  .  Whether  to  niti- 
gate  the  effects  is  a  policy  decision.   It  should  be  noted 
hovever,  that  the  197A  Archaeological  and  Historic  Frcaerva 
tion  Act  requires  mitigation  if  a  Federal  construction 
project  or  federally  assisted  project  is  involved. 

While  the  landowner  must  approve  mitigation,  the  Bureau 
nay  require  such  mitigation  as  a' stipulation  of  its 
pormit  or  license  if  audi  a  stipulation  is  permissible 
uudcr  the  statute  pursuant  to  which  the  permit  or  license 
is  issued.   Ownership  of  cultural  resources  on  uon-Fedcr al 
lands  is  a  question  of  State  law. 

Conclus  ion 

Hopefully  this  memorandum  will  guide  your  future  analysis 
of  cultural  resource  problems.   As  specific  canes  arise 
we  will  h e  available  to  assist  you  in  further  analysis  of 
your  statutory  authority  to  impose  obligations  on  appli- 
cants.  Further  guidance  is  contained  in  a  menorandu n 
to  you  from  the  Acting  Associate  Solicitor,  Conservation 
and  Wildlife  dated  July  1,  J  9 7 G ,  regarding  compliance 
with  36  C.F.R.  Part  800.4(a)(2),  a  copy  of  which  is 
attached • 
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Memorandum 


To: 


Director,  Bureau  of  Land  Management 


From:  ^CTI,^ssociate  Solicitor,  Conservation  and  Wildlife 
Subject:   Compliance  with  36  C.F.R.  Part  800.4(a)(2) 
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tially,  an  understanding  of  this  problem  requires  some 
kground  on  the  nature  of  36  C.F.R.  Part  800.4(a)(2).   The 
section  provides  as  follows: 
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§    800. A   Agency  procedures. 


At  the  earliest  stage  of  planning 
or  consideration  of  a  proposed  under- 
taking, including  comprehensive  or 
area-wide  planning  in  which  provision  . 
may  be  made  for  an  undertaking  or  an 
undertaking  may  be  proposed,  the 
Agency  Official  shall  take  the  following 
Gteps  to  comply  with  the  requirements 
of  section  106  of  the  National  Historic 
Preservation  Act  and  sections  1(3)  and 
2(b)  of  Executive  Order  11593. 

(a)   Identification  of  resources. 
As  early  as  possible  and  in  all  cases 
prior  to  agency  decision  concerning 
an  undertaking,  the  Agency  Official 
shall  identify  properties  located  within- 
the  area  of  the  undertaking's  potential 
environmental  impact  that  are  included 
In  or  eligible  for  inclusion  in  the 
National  Register. 

(1)  To  identify  properties  included. 
In  the  National  Register,  the  Agency 
Official  shall  consult  the  National 
Register,  including  monthly  supplements. 

(2)  To  identify  properties  eligible 
for  inclusion  in  the  National  Register, 
the  Agency  Official  shall,  in  con- 
sultation with  the  appropriate  State 
Historic  Preservation  ufficer,  apply 

the  National  Register  Criteria,  set 
forth" in  Section  800.10,  to  all  properties 
possessing  historical,  architectural,, 
archeo logical,  or  cultural  value  located 
wit hint he  area  of  the  undertaking's 
potential  environmental  impact.-  If  the 
Agency  Official  determines  that  a    •     - 
property  appears  to  meet  the  Criteria, 
or  if  it  is  questionable  whether  the 
Criteria  are  met,  the  Agency  Official 
shall  request,  in  writing,  an  opinion 
from  the  Secretary  of  the  Interior 
respecting  the  property's  eligibility 
for  inclusion  in  the  National  Register. 
The  Secretary  of  the  Interior's  opinion 
respecting  the  eligibility  of  a  property 
for  inclusion  in  the  National  Register 
shall  be  conclusive.-  for  the  purposes 
of  these  procedures. 


This  provision  is  an  effort:  by  the  Advisory  Council  on       , 
Historic  Preservation  to  provide  guidelines  to  all  federal 
agencies  concerning  the  protection  and  enhancement  of 
cultural  resources  on  non-federal  lands.   The  authority 
to  provide  these  guidelines  is  found  primarily  in  subsection 
1(3)  of  Executive  Order  11593  and,  to  a  u.ore  Limited  degree, 
in  NEPA,  42  U.S.'C.  §  4321  e^  seqA  (1970  ed.).   The  development 
of  these  guidelines  is  not  supported  by  the  Advisory  Council's 
statutory  responsibility  under  section  106  of  the  National 
Historic  Preservation  Act,  16  U.S.C.  §  470f  (1970  ed.),' 
and  should  not  be  confused  with  it.   Under  section  106  the 
Council  is  provided  the  opportunity  to  comment  on  under- 
takings which  affect  a  property  on  the  National  Register 
of  Historic  Places, 


i 


Section  1(3)  of  Executive  Order  11593  places  a  responsibility 
on  all  federal  agencies  to  develop  procedures  to  protect 
and  enhance  cultural  resources  on  nonfederal  lands.   It 
/provides  as  follows: 

SECTION  1.   Policy.   The  Federal 
Government  shall  provide  leadership 
in  preserving,  restoring  and  maintaining 
the  historic  and  cultural  environment 
of  the  Nation.   Agencies  of  the 
executive  branch  of  the  Government 
(hereinafter  referred  to  as  "Federal 
agencies")  shall  .  .  .  (3),  in  con- 
•  sultation  with  the  Advirjory  Council 
on  Historic  Preservation  (16  U.S.C. 
4701),  institute  procedures  to  assure 
that  Federal  plans  and  programs 
contribute  to  the  preservation  and 
enhancement  of  non-fede rally  owned 
sites,  structures  and  objects  of 
historical,  architectural  or 
arch eo logical  significance. 


As  indicated,  this  provision  also  requires  that  agencies 
consult  with  the  Council  in  the  development  of  these  required 
procedures.   We  understand  that  following  the  execution  of 
the  Executive  Order  this  was  not  done,  and  for  several  years 
thereafter  no  agency  either  developed  the  required  procedures 
or  .consulted  with  the  Council. 


In  November  of  1973  the  Council  decided  to  recommend  guide-' 
lines  to  the  various  agencies  and  to  solicit  consultation. 
This  action  was  initiated  as  a  part  of  a  notice  of  proposed 
rulemaking,  published  on  November  5,  1973;  the  bulk  of  the 
rulemaking  concerned  the  development  of  operating  procedures 
for  the  Advisory  Council.   Essentially,  subsection  800.4(a)(2) 
represents  the  Council's  guidelines  as  to  how  the  various 
agencies  should  develop  their  required  procedures  pursuant 
to  section  1(3)  of  Executive  Order  11593.   The  prefatory 
remarks  to  this  proposed  rulemaking  clearly  demonstrate 
this  to  be  the  case.   They  provide  in  pertinent  part  as 
.follows :  t  • 

•  It  Is  the  purpose  of  this  notice,, 
through  publication  of  the  following 
procedures,  to  apprise  the  public,  as 
well  as  governmental  agencies,  associations, 
and  all  other  organizations  and  individuals 
interested  in  historic  preservation  of 
the  implementing  actions  that  are  proposed 
in  order  that  there  will  be  a  greater 
awareness  of  the  responsibilities  of 
Federal  agencies  and  the  Advisory  Council, 
and  to  solicit  Federal  agencies  to 

consult  with  the  Advisory  Council  regarding  / 

procedures  required  under  section  1(3)  / 

of  Executive  Order  11593. 

In  the  final  rulemaking  of  January  25,  1974,  the  same 
point  was  reflected.   At  that  time  section  800.4(a)(2) 
was  adopted  as  it  appears  today.   Once  again,  the  prefatory 
remarks  reflect  the  guidance  nature  of  this  particular 
element  of  the  Council's  procedures. 

Federal  agencies  are  advised  that 
the  procedures  set  forth  certain  steps 
for  agencies  to  follow  to  fulfill  their 
obligations  pursuant  to  section  1(3) 
Of  Executive  Order  1159  3  and  to  use  as 
a  guide  in  the  development  of  their 
•required  internal  procedures  in  con- 
sultation with  the  Council.   The  / 
Advisory  Council  reiterates  its 
solicitation  of  Federal  agencies  to 
consult  with  the  Council  on  the  develop- 
ment of  those  procedures.   Inquiries 
regarding  such  consultation,  as  well 
as  inquiries  regarding  the  substance 
of  and  compliance  v;ith  the  procedures 
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K  Street  N.W.,  Washington,  D.C. 
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mited  degree,  section  800.4(a)(2)  is  also 
the  role  of  the  Advisory  Council  on  Historic 
under  NEPA  and  the  Council  on  Environmental 

elines.   Section  800.2  of  the  Council  procedures 
links  the  identification  requirements  of 

to  the  Council's  responsibilities  to  comment 

ements  as  required  by  the  CEQ  guidelines, 

rt  1500,  in  particular  Appendix  II. 


The  guideline  nature  of  section  800.4(a)(2),  and  its  obvious 
link  with  the  requirements  of  NEPA,  demonstrate  that  there 
is  a  great  deal  of  discretion  within  this  Department 
concerning  this  provision.   nevertheless,  under  section 
1(3)  of  Executive  Order  11593  this__ Department  still  has 
a  basic  responsibility  to  institute  procedures  to  assure 
that  Federal  plans  and  programs  contribute  to  the 
preservation  and  enhancement  of  non-f ederally  owned  sites, 
structures  and  objects  of  historical,  architectual  or 
archaeological  significance  in  consultation  with  the 
Advisory  Council  on  Historic  Preservation.   This  is  a 
responsibility  delegated  to  the  Assistant  Secretary  for 
Programs  pursuant  to  DM.  519.1.4B. 
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he  development  of  such  procedures  to  meet 
lities  imposed  by  section  1(3)  of  the  Executive 
maintain  continuity  with  this  Department's 
h  NEPA.   In  our  opinion,  the  identification 
sources  should  be  a  single  process  that  meets 
onsibi lities;  we  believe  the  adoption  of 
rocedures  to  implement  1(3),  in  consultation 
ory  Council  on  Historic  Preservation,  is 
ay  to  proceed  with" the  resolution  of  this 
e  are  significant  legal  problems  with  the 

approach  to  this  responsibility,  and  to 
n  that  surveys,  be  conducted  by  the  various 

Preservation  Officers. 


nitially,  without;  the  implementation  of  section  1(3) 
procedures,  the  Jegal  impact  of  the  Advisory  Council's 
rocedures  on  thn  Department  of  the  Interior  is  somewhat 
ifficult  to  predict.   There  is,  however,  one  case  directly 
n  point. 
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e  t  al  .  v .  Lynn  ,  Civil 


I n  Save  the  C our r  1 1  ouse  Co remittee 

No.  74  Civ.  5646  (S.D.  N.Y.),  the  Federal  District  Court 
for  the  Southern  District  of  New  York  (Pierce,  J.)  concluded 
that  the  procedures  of  the  Advisory  Council  on  Historic 
Preservation  concerning  the  identification  of  cultural 
resources  on  non-federal  lands  were  binding  as  to  HUD. 
In  that  case,  HUD  had  not  adopted  its  own  section  1(3) 
procedures,  but  li.-id  issued  a  handbook  which  required 
■compliance  with  noction  106  of  the  National  Historic 
Preservation  Act  of  1966  (the  basic  authority  under  which 
the  Advisory  Council  is  to  be  provided  an  opportunity  to 
comment)  "and  implementing  procedures."   The  Handbook 
had  been  issued  prior  to  the  Counci.  rulemakings  discussed 
above.   Nevertheless,  the  Court  held  that  HUD  had  a  duty 
to  follow  the  Council  procedures  with  regard  to  section 
1(3)  of  Executive  Order  11593.   The  Court  held  as"  follows: 

.  Given  HUD's  affirmative  responsibility 
to  institute  its  own  procedures  to  protect 
non-f eder ally  owned  properties  of  cultural 
significance,  its  apparent  failure  to  adopt 
•its  own  regulations  in  compliance  with  the 
Executive  Order,  and  the  provision  in  its 
Handbook  that  HUD  must  follow  "implementing 
procedure:}"  the  conclusion  is  inescapable 
that  in  fulfillment  of  its  responsibility 
under  section  1(3)  of  the  Executive  Order, 
HUD  chose  to  incorporate  the  Advisory  Council 
regulations  as  part  of  its  own  internal 
procedure:;  rather  than  adopt  its  own  regulations. 

Having  adopted  this  course," HUD  was  bound 
to  follow  the  Advisory  Council  regulations 
since  it  Is  axiomatic  that  a  federal  agency 
•  must  be  guided  by  the  terms  of  its  own 
regulations.   Smith  v.  Res  or,  406  F.2d  141, 
145-46  (2d  Cir.   1969);  Wilson  v.  Lynn, 
372  F.Supp.  934,  937  (D.   Mass.  1974); 
Silva  v.  Jxomney ;  3  42  F.Supp.  785  (D.  Mass. 
1972)  . 
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In  summary  then,  we  are  of  the  view  that  compliance  with     / 
the  procedures  of  che  Advisory  Council  on  Historic  / 

Preservation  is  a  federal  responsibility;  that  there  is 
a  great  deal  of  discretion  that  may  be  exercised  in 
developing  an  appropriate  compliance  approach  because  the 
Ij/^A  \Council's  procedures  are  merely  supportive  of  the  general 

i  responsibilities  imposed  by  section  1(3)  of  Executive 
Order  11593  and  NEPA;  and,  that  the  present  role  of  the 

,'  various  SHPO's  is  to  assist  Federal  agencies  and  not  to 

I  perform  cultural  resource  surveys  for  particular  Federal 

i  undertakings  themselves. 

In  this  regard,  we  also  note  that  the  National  Park  Service 
and  the  Outer  Continental  Shelf  Office,  BLM,  New  Orleans, 
have  developed  a  NEPA  approach  for  OCS  sales  that  has 
apparently  been  very  successful.   National  Park  Service 
has  contracted  for  the  development  of  probability  studies 
of  the  entire  Gulf  sales  area  --  to  indicate  areas  where 
concentrations  of  cultural  resources  are  most  likely.   These 
studies  are  then  being  used  to  trigger  lease  stipulation 
requirements  concerning  on-site  surveys  when  there  is  a 
significant  probability  of  a  site  being  damaged.   There 
are  several  obvious  advantages  to  this  approach.   First, 
it  "eliminates  the  need  for  surveys  prior  to  actual  explorauie 
.of  a  given  lease  area;  second,  it  cuts  down  the  number  of 
surveys  that,  will  be  required;  and,  third,  it  makes  this 
a  responsibility  of  the  lessee.   We  suggest  that  the 
development  of  procedures  establishing  this  approach  for 
the  entire  OCS  with  regard  to  section  1(3)  of  Executive 
Order  11593  as  well  as  NEPA,  after  consultation  with  the 
Advisory  Council  as  required  by  section  1(3),  would  resolve 
at  least  a  portion  of  your  present  problem. 


it 


I 


a 


NEPA  compliance  would  rest  upon  both 


that  will  effect  a 
of  Historic  Places. 


bcc: 

Secretary's  Ft  le 
Solicitor  Docket 
Chron-C&W  (2) 

fetor,  National  Park  Service 
Assistant  Secretary,  Msn, 
•  Wildlife  and  Parks. 
Associate  Solicitor, 

Resource 
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PRaynor: lb: Retyped:  6/28/ /b 
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February  17,  1977 


Mr.  Daniel  P.  Baker 

State  Director 

State  Office 

Bureau  of  Land  Management 

P.O.  1828 

Cheyenne,  Wyoming  82001 

Dear  Mr.  Baker: * 

The  Advisory  Council  is  pleased  to  inform  you  that  the  McnJoranduc  of 
Agreement  for  the  construction  of  the  Middle  Fork  Reservoir  affecting 
the  Middle  Fork  Pictograph  -  Fetrograph  Panels  and  the  Castle  ?>ock 
Archaological  Sites  on  the  Power  River,  Wyoming,  has  been  approved  by 
Clement  It,  S lives tro,  Chairman  of  the  Advisory  Council.   This  document 
constitutes  the  corments  of  the  Advisory  Council  as  required  by  Section 
106  of  the  national  Historic  Preservation  Act  of  1966  (lb  U.S.C.  470f, 
aa  amended,  90  Stat.  1320)  and  Executive  Order  11593  "Protection  and 
Enhancement  of  the  Cultural  Environment  ;  and  completes  the  process  for 
compliance  with  the  "Procedures  for  the  Protection  of  Historic  and  Cultural 
Properties"  (36  C.P.P.,  Part  000).  A  copy  of  the  Memorandum  is  enclosed. 

A  copy  of  this  tietaorandura  of  Agreement  should  be  included  in  any  environ- 
mental assessment  or  statement  prepared  for  this  undert skins*,  in  compliance 
with  the  National  Environmental  Poliev  Act.   The  Council  appreciates 
your  cooperation  in  reaching  a  satisfactory  solution  to  the  issues  raised 
in  this  matter. 

Sincerely  yours, 

cc: 

Clement  M.  Silvestro,  Chairman        ,^  .,_•_ 

^AC  Member  -  Muths  -^ •.*■ 
u SHPO-WY 

^FL0-D0I  John  D.  McDer-ott 

P"  Director,  Office  of  Review 

CEQ  and  Compliance 

£-DG:BStorey:mam: 2/17/77 

FILE:VJY:Middle  Fork/Powder  River/11593/BLM/res.  construction. 
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Advisory  Council 

On  Historic  Preservation 

I  522  K  Street  N.wT" 

Washington.  D.C.  20005  1  f>  V** 

MEMORANDUM  OF  AGREEMENT    [  X  f) 

has  action  pending  on  a  right-of-way  applica- 
WHEREAS,  the  Bureau  of  Land  Managemeift -proposes  to  approve  the — 
construction  of  the  Middle  Fork  Reservoir  on  the  Powder  River  in 
Wyoming;  and, 

WHEREAS,  the  Bureau  of  Land  Management,  in  consultation  with 
the  Wyoming  State  Historic  Preservation  Officer,  has  determined 
that  this  undertaking  as  proposed  would  have  an  adverse  effect  upon 
the  Middle  Fork  Pictograph-Petroglyph  Panels  and  the  Castle  Rock 
Archeological  Site  properties  determined  by  the  Secretary  of  the 
Interior  to  be  eligible  for  inclusion  in  the  National  Register  of 
Historic  Places;  and, 

WHEREAS,  pursuant  to  Section  2(b)  of  Executive  Order  11593,  the 
Bureau  of  Land  Management  has  requested  the  comments  of  the  Advisory 
Council  on  Historic  Preservation;  and, 

WHEREAS,  pursuant  to  the  procedures  of  the  Advisory  Council  on 
Historic  Preservation  (36  C.F.R.  Part  800),  representatives  of  the 
Advisory  Council  on  Historic  Preservation,  the  Bureau  of  Land 
Management,  and  the  Wyoming  State  Historic  Preservation  Officer  have 
consulted  and  reviewed  the  undertaking  to  consider  feasible  and 
prudent  alternatives  to  avoid  or  satisfactorily  mitigate  the  adverse 
effect;  now, 

THEREFORE: 

It  is  mutually  agreed  that  implementation  of  the  undertaking, 
in  accordance  with  the  attached  letter  of  March  9,  1976,  from  Mr. 
Daniel  P.  Baker,  Wyoming  State  Director,  Bureau  of  Land  Management, 
will  satisfactorily  mitigate  any  adverse  effect  on  theabove- 
mentioned  properties.  f'\ 

Hi    \))?A)      ^ 


r- 


Ln^'i  'V  *> 


/ '-    >■-<■ •  •   ;  ^  (date) 

Robert  R.  Garvey,  Jr. 

Executive  Director 

Advisory  Council  on  Historic  Preservation 


The  Council  is  an  independent  unit  of  the  Executive  Branch  of  the  Federal  Government  charged  by  the  Act  of 
October  D,  19C6  to  advise  the  President  and  Congress  in  the  field  of  Historic  Preservation. 
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Page  2 

Memorandum  of  Agreement 
Middle  Fork  Reservoir 
Bureau  of  Land  Management 


/. 


AjL ,  /r/l/... . 


r/^  z 


(date) 


Bureau  of  Land  Management 
Department  of  the  Interior 


///  tkmz3[ 


(date) 


Wyoming  State  Historic  Preservation 
Officer 


'/ 


f  twite*  H^h 


Dr.  Clement  M.  Silvestro 

Chairman 

Advisor}?  Council  on  Historic  Preservation 


United  States  Department  of  the  Interior 


IN  REPLY   REFER  TO 


6230     (931) 


BUREAU  OF  LAND  MANAGEMENT 

State  Office 
P.   0.    Box  1828 
Cheyenne,  Wyoming  82001 


MAR 


9  1976 


Mr.   Louis. S.   Wall 

Assistant  Director,  Office  of  Review  and   Compliance 

Advisory   Council  on  Historic  Preservation 

P.   0.   Box  25085 

Denver,  Colorado  80225 

Dear  Mr.  Wall: 

Your  letters  of  January  2  and  February  9,  1976,  requested  additional  clari- 
fying information  concerning  Section  106/2 (b)  compliance  on  the  proposed 
Middle  Fork  Reservoir  in  Wyoming. 

Your  first  question  concerned  the  discrepancy  of  the  effect  of  the  under- 
taking upon  Dull  Knife  Battleground,  Cantonment  Reno,  Portugese  Houses, 
and  Fort  Reno  properties  eligible  for  inclusion  on  the  National  Register, 
as  identified  in  the  preliminary  case  report  as  opposed  to  that  identified 
in  the  cover  memorandum.   The  undertaking  will  have  no  effect  on  these 
properties.   While  potential  secondary  effects  were  identified  in  the 
preliminary7  case  report,  these  effects  cannot  be  anticipated  at  this 
time.   Consequently,  we  believe  that  a  no  effect  determination  is  proper 
at  this  time.   The  Wyoming  SHPO  agrees  with  this  position  (see  enclosure  1) . 

Your  second  question  concerned  the  discrepancy  between  the  mitigation 
proposed  for  ..Middle  Fork  Pictograph  Panels  and  Castle  Rock  Archeological 
Site  in  the  preliminary  case  report  and  that  contained  in  the  cover 
memorandum.   The  case  report  listed  a  number  of  mitigative  options 
available  to  the  Bureau;  the  cover  letter  identified  those  mitigative 
measures  which  the  Bureau  thought  were  adequate  and  which  would  be  re- 
quired if  the  undertaking  were  to  be  approved.  We  will  require  the 
following  mitigation  if  the  reservoir  project  is  approved: 

1.  Middle  Fork  Pictograph  -  Petroglyph  Panels: 

Recordation,  photographs,  and  measured  drawings  of  all  panels: 
Reproduction  of  exceptional  panels,  excavation  of  deposits 
beneath  the  panels;  analysis  of  the  data,  and  preparation  of 
a  detailed  report. 


2. 


^OVAJT/O* 


Castle  Rock  Archeological  Site:   Extensive  excavation  of  the 
site,  analysis  of  materials  recovered,  and  preparation  of  a 
detailed  report. 


3.  Since  Dull  Knife,  Cantonment  Reno,  Portugese  Houses,  and  Fort 
Reno  will  not  be  directly  effected,  no  mitigation  is  planned. 

4.  Non-National  Register  quality  cultural  resources:   Intensive 
surface  collecting,  test  excavations,  and  preparation  of  a 
detailed  report. 

5.  Any  proposed  road  or  powerline  relocation:   Intensive  surveys  and 
salvage  of  sites  found. 

The  Wyoming  SHPO  agrees  with  our  proposed  mitigation  (see  enclosure  1) . 

Your  third  question  concerned  specific  aspects  of  a  research  design  ^for 
each  of  the  projects  to  be  mitigated.   The  Bureau's  professional 
archeologists  prepare  "mitigation  designs"  in  order  to  achieve  proper 
mitigation  of  cultural  resources.   The  November  25,  1975  cover  memorandum 
to  the  case  report  identified  elements  of  the  mitigation  proposal  for 
each  of  the  two  National  Register  sites.   At  this  time  the  specifics  on 
scheduling  and  potential  contractors  are  unknown.   As  is  standard  for  all 
Bureau  raitigative  projects,  artifacts  recovered  from  Federal  land  will 
be  curated  by  an  appropriate  institution;  it  will  be  stipulated  that 
artifacts  recovered  from  lands  owned  by  the  permittee  will  be  curated 
by  an  appropriate  institution,  field  notes,  laboratory  notes,  and  other 
documentation  will  be  retained  by  the  Bureau  or  an  appropriate  institution. 
A  final  report  on  mitigation  will  be  required  and  will  include: 

!•  Abstract:   An  abstract  of  pertinent  findings,  conclusions  and 
recommendations . 

2.  Introduction  and  Description  of  Study:   Identify  the  sponsor 
and  soonsor's  reasons  for  the  study;  provide  a  general  statement 
on  the  nature  of  the  archeological  study  to  be  undertaken;  give 
details  of  location  and  boundaries  of  study  area;  place  study 
area  in  its  cultural  and  regional  context;  summarize  and  evaluate 
current  knowledge  of  study  areas;  identify  all  impact  areas  (direct, 
indirect,  potential,  etc.);  include  information  relative  to  the 
dispostion  of  all  gathered  data. 

3.  Effective  Environment:   Describe  the  environmental  setting  of 
the  study  area  considering  relevant  phenomena,  such  as  geology, 
vegetation,  fauna,  climate,  topography,  etc.,  in  as  broad  a 
context  as  possible  (contemporary,  historical,  ethnographic, 
prehistoric) .   The  relationship  of  the  environmental  setting 

to  the  cultural  resources  of  the  study  area  should  be  stressed. 
Simple  species  lists,  etc.,  do  not  provide  this  information. 


4.  Research  Goals  and  Strategy:   Make  a  specific  statement  on  the 
researcher's  substantive  and  theoretical  goals  for  this  study; 
discuss  the  assumptions  and  concepts  basic  to  the  researcher's 
orientation;  describe  and  justify  the  specific  research  strategies 
to  be  applied  in  achieving  the  goals. 

5.  Methods  of  Data  Collection:   Describe  and  justify  specific  archeo- 
logical  activities  undertaken  to  achieve  research  goals  (e.g., 
provenience  control;  excavation  techniques;  sampling  techniques; 
recording  techniques;  specialized  studies;  ancillary  studies). 

6.  Analysis:   Describe  and  justify  analytic  techniques  and  activities; 
discuss  the  classification  of  the  data  recovered;  describe 
quantitative  and  qualitative  manipulation  of  the  data  for 
establishing  culture  history  and  culture  process. 

7.  Summary  of  Analysis:   Summarize  and  relate  relevant  environmental, 
historical,  archeological,  and  ancillary  data;  discuss  intra- 
site  relationships;  provide  a  synthesis  of  the  results  of  the 
analysis. 

8.  Comparative  Synthesis:   Place  the  above  synthesis  in  broader 
perspective  through  comparison  with  relevant  studies. 

9.  .  Evaluation  of  Research:  Discuss  the  reliability  of  data;  relate 

results  of  analysis  to  stated  goals. 

10.  Evaluation  of  Cultural  Resources:   Identify  impacts  on  known  and 
.predictable  resources;  summarize  the  potential  for  future  research. 

11.  Recommendations:   Suggest  future  research  and  research  priorities: 
discuss  possible  site  development  aid/or  interpretations;  make 
appropriate  recommendations  for  nomination  to  national  and  other 
registers. 

12.  Reference:  List  all  studies  cited  in  the  report. 

Final  reports  will  be  distributed  to  the  Smithsonian,  Library  of  Congress, 
N.P.S.  and  suitable  regional  repositories.   The  Wyoming  SHPO  concurs 
with  this  mitigation  proposal  (see  enclosure  1) .   Because  of  a  possible 
conflict  of  interest,  we  have  not  requested  the  Wyoming  State  Archeologist 
(a  potential  prime  contractor)  to  review  the  mitigation  design. 

We  intend  to  include  the  Advisory  Council  comments,  pursuant  to  36  CFR  800, 
in  the  final  EIS.   Consequently,  since  comments  are  due  on  the  draft  EIS 
by  March  25,  1976,  we  would  appreciate  expeditious  consummation  of  this 


review.   Should  you  need  clarification  of  this  action,  please  contact 
Hal  Jensen,  BLM  state  archeologist,  Wyoming  at  (307)  778-2414. 


Sincerely  yours, 


Daniel  P.  Baker 
State  Director 


Enclosures 
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SHPO 
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To:       State  Director,  Wyoming 
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Your  memorandum  of  December  23,  1976,  requested  further  clarification 
on  policy  for  undertaking  cultural  resource  mitigation  related  to  the 
Middle  Fork  project. 

Issuance  of  right-of-way  grants  is  an  action  that  is  discretionary  upon 
the  Bureau;  the  Bureau  also  has  the  discretion  to  condition  such  grants. 
Stipulations  placed  in  a  right-of-way  grant  are  binding  on  the  grantee 
and  must  be  carried  out  by  the  grantee,  at  the  grantee's  expense,  or  the 
grant  will  be  revoked.   In  this  case,  stipulations  to  mitigate  direct 
project  effects  upon  cultural  resources  are  appropriate  stipulations  to 
place  in  the  right-of-way  grant;  this  sets  no  new  precedent. 

Consequently,  you  should  follow  your  Alternative  2  -  the  right-of-way 
grant  should  contain  stipulations  to  have  mitigated  the  direct  effects 
of  the  reservoir  project  upon  cultural  resources. 

Alternative  1  is  not  appropriate  because  significant  cultural  resources 
would  be  destroyed  by  the  project.   Alternative  3  is  not  appropriate 
because  there  is  no  need  to  consider  cost-recovery  when  stipulations 
can  do  the  job.   Alternative  4  is  not  appropriate  because  we  believe 
the  proposed  mitigation  work  to  be  an  appropriate  condition  of  the 
right-of-way  grant. 

You  also  asked  us  to  review  your  proposed  stipulation;  our  suggested 
revision  is  shown  on  Enclosure  1.   Note  that  the  work  is  limited  to 
cultural  resources  receiving  direct  adverse  impacts  by  activities 
associated  with  the  project. 
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SUGGESTED  CULTURAL  RESOURCE  STIPULATION 

FOR 
MIDDLE  FORK  PROJECT 


A  cultural  resource  professional  acceptable  to  the  Bureau  of  Land  Manage- 
ment (BLM)  shall  be  engaged  by  the  grantee  to  conduct  the  following 
mitigation  work  on  those  cultural  resources  identified  below  before  they 
are  damaged  by  activities  associated  with  construction,  flooding,  or 
subsequent  intensive  use  of  the  Middle  Fork  Reservoir  irrespective  of 
landownership.   This  grantee  shall  obtain  permission  from  the  appropriate 
landowner (s)  prior  to  commencing  the  mitigation  work. 

1.  The  cultural  resource  professional  shall  submit  a  mitigation  pro- 
posal for  approval  by  the  BLM  stating  the  intended  methods  and  time 
schedule  for  meeting  the  following  requirements: 

a.  Middle  Fork  Pic.tograph-Petroglyph  Panels:   Recordation  of  all 
of  the  panels  and  individual  figures  using  photographs  and  measured 
drawings;  excavation  of  deposits  beneath  each  panel  to  allow  for 
recovery  of  scientific  data;  analysis  of  the  data  and  preparation  of 
an  acceptable  report.   (Note:   If  you  intend  to  require  replication  or 
removal  of  portions  of  the  panels,  you  must  specify  what  portions  in 
the  stipulation.) 

b.  Castle  Rock  Archeological  Site:   Conduct  extensive  excavation  of 

the  site,  analysis  of  materials  recovered,  and  preparation  of  an  acceptable 
report. 

c.  Mitigation  of  Other  Cultural  Resources:   Conduct  extensive 
controlled  surface  collections,  selected  test  excavations  and  prepara- 
tion of  an  acceptable  report  for  the  following  identified  cultural 
resources  —  (specify  all  sites). 

^'      Proposed  Road  and  Powerline  Relocation:   Conduct  intensive 
surveys  of  areas  to  be  disturbed,  and  mitigate  direct  impacts  to  any 
sites  found  which  would  be  damaged  by  road  or  powerline  construction 
required  by  relocation  of  these  facilities. 

2.  The  grantee  shall  carry  out  the  mitigation  plans  .as  approved  by 
the  BLM. 

3.  An  original  copy  of  the  final  report  shall  be  submitted  to  the  BLM 
within  180  days  of  completion  of  all  field  work.   This  report  shall 
contain  the  results  of  all  mitigation  work  in  a  form  suitable  for 
publication  and  using  the  following  outline. 

This  final  mitigation  report  will  include: 


a.  Abstract:   An  abstract  of  pertinent  findings  and  conclusions. 

b.  Introduction  and  Description  of  Study:   Identify  the  sponsor 
and  sponsor's  reasons  for  the  study;  provide  a  general  statement  on  the 
nature  of  the  cultural  resource  study  undertaken;  give  details  of 
location  and  boundaries  of  study  area;  place  study  area  in  its  cultural 
and  regional  context;  summarize  and  evaluate  current  knowledge  of  study 
areas;  include  information  relative  to  the  disposition  of  all  gathered 
data. 

c.  Effective  Environment:   Describe  the  environmental  setting  of 
the  study  area  considering  relevant  phenomena,  such  as  geology, 
vegetation,  fauna,  climate,  topography,  etc.,  in  as  broad  a  context 

as  possible  (contemporary,  historical,  ethnographic,  prehistoric).   The 
relationship  of  the  environmental  setting  to  the  cultural  resources  of 
the  study  area  should  be  stressed.   Simple  species  lists,  etc.,  do  not 
provide  this  information. 

d.  Research  Coals  and  Strategy:   Make  a  specific  statement  on  the 
researcher's  substantive  and  theoretical  goals  for  this  study;  discuss 
the  assumptions  and  concepts  basic  to  the  researcher's  orientation; 
describe  and  justify  the  specific  research  strategies  to  be  applied  in 
achieving  the  goals. 

e.  Methods  of  Data  Collection:   Describe  and  justify  specific 
archeological  and  other  cultural  resource  mitigation  activities 
undertaken  to  achieve  research  goals  (e.g.,  provenience  control; 
excavation  techniques;  sampling  techniques;  recording  techniques; 
specialized  studies;  ancillary  studies). 

f.  Analysis :   Describe  and  justify  analytic  techniques  and 
activities;  discuss  the  classification  of  the  data  recovered;  describe 
quantitative  and  qualitative  manipulation  of  the  data  for  establishing 
cultural  history  and  culture  process. 

g.  Summary  of  Analysis:   Summarize  and  relate  relevant  environmental, 
historical,  archeological,  and  ancillary  data;  discuss  intra-site 
relationships.;  provide  a  synthesis  of  the  results  of  the  analysis. 

h.   Comparative  Synthesis:   Place  the  above  synthesis  in  broader 
perspective  through  comparison  with,  relevant  studies. 

i.   Evaluation  of  Research:   Discuss  the  reliability  of  data; 
relate  results  of  analysis  to  stated  goals. 

j.   Evaluation  of  Cultural  Resources:   Identify  the  significance  of 
each  cultural  resource  site  mitigated. 

4.   Within  180  days  of  the  end  of  field  work,  all  cultural  material  recovered 
by  these  mitigation  operations  will  be  returned  to  the  surface  owner, 
unless  other  suitable  arrangements  have  been  made  between  the  surface 
owner  and  the  cultural  resource  professional  in  charge  of  the  mitigation 
project.   Each  surface  owner  should  be  encouraged  to  make  the  material 
available  for  use  and  storage  in  an  appropriate  public  museum  or  university. 
A  copy  of  the  final  report  shall  be  submitted  to  each  landowner. 


5.  The  cultural  resource  professional  will  be.  responsible  for  obtaining 
a  Federal  antiquities  permit  for  this  cultural  resource  work  on  the 
Federal  lands  involved. 

6.  The  level  or  extent  of  mitigation  operations  could  be  reduced  during 
the  project  if  so  determined  in  consultation  with  the  cultural  resource 
professional  in  charge  of  mitigation  and  BLM. 


6230  (931) 
Director  (370)  "  f   li       ',' 

State  Director,  Wyoming 

Archeological  Salvage  oa  Proposed  Reservoir  on  the  iliddle  Fork  of  the 
Powder  River  Wyoming 

We  are  in  receipt  of  your  memorandum  of  December  3,  1976  regarding  the 
subject  reservoir  proposal  and  salvage  of  archeological  site3  prior  to 
destruction  or  inundation.   Two  sites  have  been  determined  by  the  Secretary 
to  be  of  such  significance  that  they  could  he  nominated  to  the  National 
Register  of  Historic. Places •   Both  are.  on  private  lands:  one  being  on 
lands  owned  by  the  applicants  and  the  other  on  lands  owned  by  a  dis- 
interested party.   Numerous  other  sites  of  varying  significance  occur 
within  the  reservoir  project  area  all  of  which  are  on  private  property. 

In  reviewing  the  case  there  appears  to  be  four  basic  alternatives  as 
follows: 

1.  Do  no  salvage  or  mitigation:   This  alternative  is  not  favored 
as  it  is  inconsistent  with  our  report  to  the  Advisory  Council 
on  Historic  Preservation  by  letter  of  March  9,  1976  and  also 
by  your  instructions  of  December  3,  1976. 

2.  Require  that  mitigation  measures  be  carried  out  by  the  right- 
of-way  applicant.   A  draft  stipulation  setting  forth  the 
specific  requirements  is  attached. 

3.  Proceed  with  Bureau  sponsored  mitigation  activity  in  a  manner 
similar  to  that  outlined  in  attached  stipulation  but  funded  by 
the  applicant  under  cost  recovery  authorities. 

4.  Request  Federal  funds  for,  and  proceed  with,  Bureau  sponsored 
mitigation  measures  in  a .manner  similar  to  that  outlined  in 
the  attached  stipulation. 

The  question  of  whether  to  require  mitigation  financed  by  the  applicant 
or  with  Federal  funds  in  a  policy  question  needing  further  clarification 
and  direction.   To  our  knowledge  this  csic  will  be  precedent  setting 
within  the  Bureau.   There  is  no  question  that  we  have  the  legal  authority 
to  transfer  costs  to  the  applicant.   However  as  this  approach  once 


adopted  niust  be  followed  consistently ,  and  as  this  policy  has  important 
and  wide  spread  implications,  wj  feel  it  Inportant  that  your  office 
firmly  establish  the  procedure  for  this  cane.   Your  decision  on  this 
question  is  needed  at  the  earliest  possible  time  in  order  that  we  nay 
mesh  106  compliance  with  our  ES  effort  on  the  Middle  Fork  and  complete 
these  actions  soon. 

In  addition,  if  we  are  to  use  the  stipulation  alternative,  please 

provide  any  comments  and  suggestions  you  may  have  on  our  draft  stipulation 

as  soon  as  possible.  .7. 


Enclosure 

GHerrln:ds  12/17/70 
Rewritten  DBaker:gral  12/23/76 


*  *'  '•  <'r\'>i--  v"*f. 
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United  States  Department  of  the  Interior 

BUREAU  OF  LAND  MANAGEMENT 
WASHINGTON,  D.C.     20240 


1792    (321) 


Memorandum 

To: 

From: 


State  Director,  Wyoming 
Director 


MAY  2  8  1975 


,:2-" 


Subject:   Review  of  Preliminary  Draft  Middle  Fork  Reservoir  EIS 

Following  receipt  of  the  preliminary  draft  for  the  the  Middle  Fork  Res- 
ervoir EIS, a  meeting  was  held  with  personnel  of  the  Office  of  Environ- 
mental Project  Review  (OEPR) .   The  purpose  of  the  meeting  was  to  discuss 
the  method  of  addressing  the  assumed,  industrial  use  of  that  portion  of 
water  over  and  above  the  amount  to  be  utilized  for  agricultural  purposes. 

The  reluctance  of  Carter  Oil  Company  and  Atlantic  Richfield  Company  to 
identify  the  projected  use  of  their  share  of  water  makes  it  extremely 
difficult  to  discuss  the  proposed  action  and  alternatives.   Although 
the  presentation  of  the  models  in  section  three  of  the  EIS  is  as  iden- 
tified in  the  scope  of  the  study,  it  is  now  felt  that  this  approach  is 
not  desirable.   As  the  result  of  the  above-mentioned  meeting, it  is 
recommended  that  the  EIS  be  amended  to  fit  the  following  approach. 

The  file  should  again  be  documented  by  letter  requesting  that  the  appli- 
cant provide  specific  information  on  the  utilization  of  the  water  under 
contract  to  Carter  Oil.   It  should  be  pointed  out  that  if  such  data  is 
not  submitted  additional  time  and  cost  can  result  in  developing  an 
adequate  EIS. 

If  the  applicant  again  states  that  the  use  is  not  known  at  this  time,  the 
Bureau  should  then  make  an  assumption  for  its  use.   The  assumed  use  would 
be  a  coal  gasification  complex.   The  location  of  such  a  facility  would 
logically  have  to  be  near  the  coal  fields  in  the  Eastern  Powder  River 
Coal  Basin. 

This  assumed  industrial  use  should  be  addressed  in  all  sections  of  the 
EIS  on  ai\   equal  level  with  the  agricultural  use.   The  other  probable 
uses  of  impounded  water  for  industrial  development  as  identified  in 
section  three  should  be  treated  as  alternatives  in  the  EIS. 


In  the  review  of  the  preliminary  draft, the  various  Divisions,  Branches 
and  Offices  have  submitted  the  attached  comments  for  your  consideration. 


conserve 
^america's 

ENERGY 


Save  Energy  an, I  You  Serve  America! 


A  marked-up  copy  of  the  EIS  as  reviewed  by  OEPR  is  being  forwarded  under 
a  separate  cover.   If  you  have  any  questions  concerning  these  comments, 
you  should  contact  the  individual  Bureau  Division,  Branch,  or  Office. 

Upon  addressing  these  comments ,  return  the  EIS  for  Washington  Office 
review.   Indicate  in  your  transmittal  memorandum  where  the  comments 
were  addressed. 

Additional  response  regarding  the  cultural  resource  questions  relating 
to  the  Middle  Fork  Reservoir  as  contained  in  your  memorandum  of  May  2, 
1975,  will  be  forthcoming  shortly. 


/— 


Associate 


Attachments 
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State  Director,  IJyoaiing 


£'l 


Issue  Paper  on  Middle  Fork  Reservoir 

The  enclosed  issue  paper  addresses  the  issues  of  a  stipulated  ciiniraua 
flow  and  a  further  review  of  industrial  use  of  water  related  to  the 
proposed  Iliddle  Fork  Reservoir. 

As  you  indicated >  the  issues  associated  with  the  cultural  resources 
can  best  be  addressed  following  additional  guidance  front  the  Solicitors 
Office.  Upon  receipt  of  the  requested  guidance,  vo  arc  prepared  to 
address  these  additional  issue3. 


I%i   <••>.  X   !r.<v* 


Enclosure 
cc: 


JICelly/ls  ^-3-76 


January  28,  1976 
Issue  Paper  -  Middle  Fork  Reservoir 


Issue  1 


What  are  the  pros  and  cons  of  requiring  a  minimum  flow  for  the 
Middle  Fork  Powder  River  below  the  reservoir? 

The  Bureau  of  Land  Management  does  not  have  control  of  the  water 
in  question.   However,  since  a  right-of-way  on  national  resource 
land  is  necessary,  a  stipulation  requiring  a  minimum  flow  could 
be  a  condition  of  the  grant.   Such  a  stipulation  may  not  be 
unreasonable  if  it  requires  only  a  small  volume  of  water  or  else 
a  change  in  the  operation  plan  that  did  not  involve  a  loss  of 
water  to  irrigation  or  to  the  intended  industrial  use.   A  stipu- 
lation of  this  nature  would  probably  have  the  support  of  the 
U.S.  Fish  and  Wildlife  Service,  the  Wyoming  Game  and  Fish  Com- 
mission, and  Wyoming  Department  of  Environmental  Quality. 

However,  Wyoming  Game  and  Fish  Commission  biologists  have  stated 
that  a  minimum  flow  of  at  least  30  cfs  would  be  required  to  main- 
tain a  downstream  fishery.   Additionally,  they  have  indicated  that 
unless  public  access  to  downstream  can  be  assumed,  they  would  have 
little  interest.   Their  main  concern  is  maintenance  of  a  minimum 
pool  in  the  magnitude  of  about  400  acres.   If  a  yearlong  minimum 
flow  detracted  from  this  minimum  pool,  the  Game  and  Fish  Commission 
would  almost  certainly  oppose. 

There  are  essentially  two  alternatives  for  minimum  flow  mainten- 
ance.  The  first  alternative  would  be  to  use  the  natural  channel 
to  carry  all  or  a  portion  of  the  industrial  water  downstream  to 
a  diversion  point.   The  inflow  from  other  tributaries  between  the 
dam  and  the  diversion  would  aid  in  maintenance  of  a  minimum  flow. 
The  second  alternative  would  consist  of  reserving  a  portion  of 
reservoir  inflow  as  required  release.   This  would  represent  a 
loss  from  agricultural  and/or  industrial  water  use.   Under  the 
present  operation  plan,  a  minimum  release  of  five  cubic  feet  per 
second  is  contemplated.   The  releases  under  the  two  alternatives 
would  be  in  addition  to  this  release  rate. 

Favorable  aspects  of  the  two  alternatives  include  the  following: 
Increasing  the  minimum  flow  during  the  period  October  through  April 
above  the  contemplated  five  cfs  would  considerably  facilitate  the 
maintenance  of  a  favorable  aquatic  habitat.   Under  the  first  alter- 
native, release  of  the  industrial  water  would  result  in  an  average 
daily  flow  of  approximately  40  cfs.   Under  the  second  alternative, 
a  lesser  amount  would  be  released,  probably  no  more  than  15  cfs. 


Higher  minimum  flows  would  result  in  lower  mean  dissolved  solids 
during  the  October  through  April  period.   Dissolved  solids  concen- 
trations are  usually  higher  during  periods  of  low  flows.   The 
reservoir  will  result  in  increased  mean  annual  dissolved  solids  but 
will  considerably  reduce  the  annual  variation.   Thus,  water  re- 
leased from  the  reservoir  will  have  a  considerably  lower  concen- 
tration than  natural  flows.   This  water  would  then  dilute  flows 
from  the  South  Fork,  Salt  Creek  and  other  saline  tributaries  in 
addition  to  improving  the  aquatic  habitat  from  the  dam  down  to  the 
first  of  these  tributaries.   This  would  be  more  noticeable  under 
the  first  alternative. 

The  release  of  industrial  water  under  the  first  alternative  would 
not  affect  the  reservoir  levels  since  this  water  would  have  been 
withdrawn  from  the  reservoir  under  the  original  operation  plan. 

Use  of  the  natural  channel  to  transport  the  industrial  water  part 
of  the  way  to  its  point  of  use  would  reduce  the  length  of  pipelines 
and  the  number  of  pumping  stations. 

Some  unfavorable  aspects  of  a  required  minimum  flow  in  addition  to 
that  already  planned  are  as  follows: 

If  the  first  alternative  were  selected,  the  transport  of  industrial 
water  down  the  channel  to  a  diversion  point  below  the  confluence  of 
the  Powder  River  with  the  South  Fork  and  Salt  Creek  would  result  in 
water  of  lower  quality.   This  would  result  from  mixing  with  the 
lower  quality  water  (chemical  quality  and  sediment)  from  these 
tributaries.   This  could  be  mitigated  through  the  use  of  a  storage 
pond  at  the  site  of  use  where  settlement  could  occur  and  water  of 
different  quality  could  be  mixed,  diluting  higher  salt  concentra- 
tions.  Chemical  treatment  of  the  water  may  also  be  necessary. 

Under  the  second  alternative,  the  reservoir  levels  will  be  reduced 
since  the  required  releases  for  minimum  flow  maintenance  will  be  in 
addition  to  industrial  withdrawals.   The  water  would  probably  be 
obtained  from  the  agricultural  storage  account  and  would  represent 
water  that  was  no  longer  available  for  irrigation. 

There, would  probably  be  less  water  available  for  low  flow  mainten- 
ance under  the  second  alternative  than  under  the  first.   Reserva- 
tion of  water  exclusively  for  low  flow  maintenance  would  result  in 
less  water  available  for  use.   Allocation  of  more  than  10  to  15  cfs 
would  then  be  unlikely  since  this  water  would  probably  come  from 
the  irrigation  storage.   Too  large  a  quantity  reserved  for  low  flow 
maintenance  at  the  expense  of  irrigation  may  lead  to  an  abandonment 
of  the  project. 


If  a  stipulation  regarding  low  flow  maintenance  is  made,  it  is  rec- 
ommended that  such  a  stipulation  utilize  the  first  alternative  (see 
section  6.5.1.1  and  section  6.7.2  of  the  draft  ET.S). 


Issue  2 


Would  it  be  appropriate  to  stipulate  that  the  Federal  Government 
shall  review  the  industrial  use  of  the  water  once  definite  plans 
have  been  made  by  the  industrial  companies? 

There  are  two  interrelated  aspects  to  consider  in  relation  to 
this  issue:   1)  Is  the  additional  water  generated  by  this  proposed 
reservoir  project  necessary  for  industrial  development,  and  2)  is 
the  water  generated  the  key  to  industrial  development? 

The  basic  question  involved  in  this  issue  centers  around  the  cumu- 
lative effect  of  25  thousand  additional  acre- feet  of  water  being 
made  available  for  industrial  development.   Water  is  necessary  for 
industrial  development  of  the  sort  that  is  probable  as  a  result  of 
this  project.   However,  water  is  just  one  of  several  factors  neces- 
sary for  industrial  development.   Its  absence  could  stop  development 
but  the  fact  that  water  is  present  does  not  guarantee  development 
by  any  means. 

Many  factors  other  than  water  availability  affect  industrial  develop- 
ment.  The  availability  of  sufficient  capital  for  development, 
spacial  relationships  between  the  supply  of  raw  materials  and  the 
demand  centers,  population  thresholds,  production  cost  thresholds, 
relationships  with  other  industries  or  a  change  in  our  national 
energy  policy  are  all  important  factors.   Any  of  these  factors 
could  prove  to  be  the  key  to  industrial  development. 

An  additional  item  to  be  considered  in  relation  to  this  issue  is 
the  fact  that  each  individual  industrial  development  that  uses 
water  from  the  proposed  Middle  Fork  Reservoir  will  require  its  own 
impact  assessment  and  cumulative  review.   Therefore,  it  would 
appear  most  logical  that  industrial  development  not  be  reviewed 
again  as  part  of  this  project.   Rather  the  public  should  be  in- 
formed that  each  industrial  use  of  water  will  most  likely  be  sub- 
jected individually  to  environment  assessment  when  the  use  is 
proposed. 
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United  States  Department  of  the  Interior1      (■</(■/?{>  1792  (3;; 

■  <<«-/ 


BUREAU  OF  LAND  MANAGEMENT 
WASHINGTON,  D.G.     20240 


Memorandum 

To:      State  Director,  Wyoming 

From:     Director 


JUN  4    1976 


Lad 


:■■*....,../. 


Subject:     Preliminary  Final   Environmental   Statement   (PFES)  and  Draft 
PDOD-Midd'le  Fork  Reservoir  Project 

This  is  in  response  to  your  memorandum  of  May  19,   1976,   transmitting  copies 
of  the  PFES  and  draft  PDOD  for  the  Middle  Fork  Reservoir  project.     We  agree 
with  your  position  that  the  FES  should  be  completed  as  soon  as  possible. 
However,  we  do  not  believe  it  would  be  advisable  to  route  the  present  versio 
of  the  PFES  for  review  until   the  Solicitor's  opinions  regarding  the  recom- 
mended mitigating  measures,  discussed  in  your  May  14  memorandum,   can  be 
incorporated  into  it. 

All  mitigating  measures  discussed  and  analyzed  in  an  ES  must  be  real   and 
enforceable.     For  the  subject  ES,   this  cannot  be  determined  until   the 
Solicitor's  opinions  are  received  and  analyzed.      If  the  FES  is  completed 
before  the  Solicitor's  opinions  are  received,   there  is  a  good  possibility 
that  it  would  have  to  be  amended  with  a  supplement  to  reflect  the  opinions. 

Another  reason  for  not  completing  the  FES  without  the  Solicitor's  opinions 
is  that  the  FES  cannot  be  transmitted  to  CEQ  until   the  PDOD  is   completed. 
For  obvious  reasons,  the  PDOD  cannot  be  completed  unless  the  Solicitor's 
opinions  are  incorporated  into  it. 

Based  on  the  above,  it  is  not  desirable  to  subject  the  PFES  to  the  review 
process  until   the  Solicitor's  opinions  are  incorporated  into  it.     To  expedite 
the  project,  we  have  discussed  the  matter  with  the  Solicitor's  Office. 
Since  the  Solicitor's  opinions  could  have  a  significant  impact  on  future 
similar  projects,   it  was  agreed  that  the  opinions  should  come  from  the 
Solicitor's  Office  in  Washington  rather  than  from  the  Field  Solicitor.     The 
Solicitor's  Office  has  contacted  the  Field  Solicitor,   and  they  have  agreed 
to  work  together  on  the  matter  and  issue  the  opinions  from  the  Washington 
Office. 

If  you  have  any  questions  regarding  this  matter,   please  contact  Mr.   Richard  H 
Miller,   FTS  343-5457. 


O    V   -.,       ,-  .    -      rn 
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UNITED  STATES  GOVERNMENT 

Memorandum 

District  Manager,  Casper 


1  -  1792  (922) 
~  '     "  '  "-Middle  Fork  ES 


^MllUfj    •»«  j«|  1 0  1377 


^State  Director 

Middle  Fork  Reservoir  Environmental  Statement"- 

The  Associate  Director's  December  3,  1976,  memorandum  directs  us  to 
proceed  with  completion  of  section  106/2 (b)  compliance,  the  prelim- 
inary final  environmental  statement  (PFES),  and  the  program  decision 
option  document  (PDOD)  for  the  Middle  Fork  Reservoir  Project.   We 
are  to  proceed  with  the  effort  utilizing  the  direction  in  the  October 
1976  solicitor's  opinions  regarding  minimum  pool  level,  minimum  flow, 
and  cultural  resources. 

The  PFES  and  PDOD  submitted  to  Washington  in  May  1976,  will  need 
revisions  in  response  to  the  solicitor's  opinions  and  the  recent 
passage  of  the  Organic  Act.   Tne  following  presents  the  principal 
revisions  necessary  for  each  section  of  the  PFES. 

Summary  Page: 

Limit  this  to  one  page  plus  an  attached  list  of  those  who  received 
copies  of  the.  draft  statement. 

Section  1.  Description  of  Proposal 

i  General.  Make  formal  contact  with  applicant  to  assure  the  pro- 
posed action  is  still  valid.   Request  response  from  applicant  in 
writing.   Changes  in  the  proposal,  if  any,  would  have  to  be 
included  in  our  analysis  in  the  PFES. 


Specific 
p.  1-1 


p. 1-1  &  1-9 
p.  1-1 
p.  1-11 


The  section  on  "Federal  Action"  needs  to  be 
revised  to  follow  guidance  in  Appendix  4,  BLM 
Manual  1792,  pages  41-42. 

Move  all  assumptions  and  analysis  guidelines  to 
beginning  of  "Impacts"  Sections  5  and  5A. 

Change  reference  to  RS  2477  to  new  cited  authority 
in  the  Organic  Act. 

Revise  references  to  authority  and  regulations 
to  reflect  the  new  citations  of  authority  in  the 
Organic  Act. 


Buy  U.S.  Savings  Bonds  Regularly  on  the  Fay  roll  Savings  Plan 


Section  2. 


Section  3. 


Section  4. 

Sections  5 
&  5A 


"Agric.  Use  of  Water"  (No  change  necessary  unless 
you  are  aware  of  some.) 

Assumed  industrial  use  of  water  (no  change  neces- 
sary unless  you  are  aware  of  some) . 

i 
Existing  &  Future  Environment  (no  changes). 

Impacts 

General.   See  earlier  comment  of  moving  "assump- 
tions and  analysis  guidelines"  to  beginning  of 
these  sections. 

Change  title  from  "Probable  Impacts"  to  "Environ- 
mental Impacts  of  Proposed  Action". 

No  other  changes  necessary  unless  you  are  aware 
of  some. 


Section  6.     Mitigating  Measures  -  Agric  Use 

General 

This  section  will  require  major  revision  to  comply  with  (1)  the 
solicitor's  opinions  and  (2)  BLM  Manual  1792. 44E4.   Additional 
guidance  is  contained  in  Appendix  4  of  1792,  pages  54-57. 

Specific 

Revise  introduction  on  page  6-1  to  reflect  new  manual  guidance. 

Assure  that  all  mitigations  discussed  and  analyzed  in  this  section 
are  real  and  committed,  as  well  as  enforceable.   This  includes 
mitigation  that  could  be  enforced  or  carried  out  by  other  federal 
agencies,  state  and  local  entities,  and  the  applicant. 

Mitigation  to  be  inclxided  in  the  PFES  for  cultural  resources  is 
still  undetermined.   (Refer  to  the  attached  memo  to  the  Director.) 

Mitigating  measures  which  require  a  minimum  pool  level  in  the 
reservoir  and  a  minimum  flow  downstream  cannot  be  included  in 
the  ES  as  BLM  committed  and  enforceable  mitigation  in  the  opinion 
of  the  departmental  solicitors.   However,  you  should  pursue 
obtaining  a  commitment  to  minimum  pool  and  minimum  flow  mitiga- 
tion from  the  applicant  and  the  Wyoming  State  Engineer.   If  either 
will  commit  themselves,  we  can  include  the  mitigation  in  the  ES. 
On  the  other  hand,  if  they  will  not  commit  themselves  to  mainten- 
ance of  ,minimum  pool — minimum  flow,  the  requirements  cannot  be 


Included  in  the  mitigation  section  of  the  ES  and  then  must  be 
addressed  in  the  alternative  section  of  the  ES.   (See  comments 
on  Section  8  for  further  treatment  of  this  issue.) 

Section  6A.    Mitigating  Measures  -  Assumed  Industrial  Use 

As  this  section  deals  with  the  assumed  industrial 
use  rather  than  a  specific  proposal,  the  mitiga- 
tion cannot  meet  the  new  manual  requirements. 
Thus  no  revision  is  necessary  except  to  revise 
the  introduction  of  this  section  to  show  the  dif- 
ferentiation between  Section  6  and  this  section 
(6A) .   In  other  words,  explain  why  the  mitigation 
identified  for  the  assumed  industrial  use  is  gen- 
eral and  uncommitted. 

Section  7.     Adverse  impacts  which  cannot  be  avoided. 

Revise  this  section  to  correspond  to  all  changes 
you  make  in  Section  6,  Mitigation.   For  example, 
if  certain  mitigating  measures  will  not  be  enforced 
and  have  to  be  left  out  of  the  ES,  you  will  have 
to  show  all  related  impacts  identified  in  Section 
5  as  unavoidable  in  this  section. 


Section  8. 


Alternatives 


Section  9. 


The  alternative  of  granting  the  right-of-way  with 
requirements,  for  maintenance  of  a  minimum  pool 
level  and  minimum  flow  downstream  needs  to  be  des- 
cribed and  analyzed  in  this  section.   The  alterna- 
tive would  be  "implementation  of  the  project  with 
all  mitigation  measures  in  Section  6,  plus  a  speci- 
fied minimum  pool — minimum  flow  requirements." 

Revise  this  section  to  reflect  any  new  predictions 
regarding  short  and  long-term  conditions  which 
result  from  revisions  made  in  the  mitigation  sec- 
tion and  unavoidable  adverse  impacts  section. 


Section  10.    Revise  this  section  to  reflect  any  new  predictions 
-  .  regarding  irreversible  and  irretrievable  commit- 
ments of  resources  based  on  revisions  made  in  the 
mitigation  section  and  unavoidable  adverse  impacts 
section. 


Section  11.    Document  any  additional  consultation  and  coordina- 
tion which  has  taken  place  since  the  PFES  was  sent 
to  Washington  in  May  1976.   Also,  document  any 
which  you  initiate  during  this  revision. 


Section  12.    Revise  the  following  responses  to  issues. 

Response  to  issue  1 — revise  to  reflect  new  authority 
in  Organic  Act. 

Response  to  issue  7 — revise  to  reflect  passage 
of  the  Organic  Act  which  changes  authority  and 
regulations. 

Response  to  issue  8 — see  comment  for  issue  //7. 

Response  to  issue  13 — revise  response  to  reflect 
our  revision  of  the  mitigation  section  which  will 
now  include  only  real,  committed,  and  enforce- 
able mitigation.   The  exception  to  this  will  be 
the  mitigation  for  the  assumed  industrial  use. 

Response  to  issue  16 — delete  the  second  to  the 
last  sentence  in  the  first  paragraph  of  the  re- 
sponse beginning  with,  "If  the  mitigating" — and 
ending  with  "...operating  criteria."  A  suggested 
substitute  sentence  is,  "The  current  operation 
plan  would  be  subject  to  the  mitigating  measures 
included  in  Section  6  of  the  final  environmental, 
statement  if  the  right-of-way  is  granted. 


/ 


Suggest  you  delete  the  second  paragraph  of  this 
response. 

Response  to  issue  20 — revise  this  response  to 
reflect  the  solicitor's  opinion  and  our  revision 
of  the  mitigation  section. 

Response  to  issue  21 — see  comment  for  issue  #20. 

Response  to  issue  28 — see  comment  for  issue  #20. 

Response  to  issues  33  and  34 — revise  as  necessary 
based  upon  final  direction  regarding  mitigation 
of  predicted  cultural  resource  impacts.   (See 
attached  memorandum  from  SD  to  Director  request- 
ing this  final  direction.) 

Response  to  issue  38 — revise  as  necessary,  based 
upon  changes  made  in  the  mitigation  section. 

Response  to  issue  41 — revise  to  reflect  revisions 
in  the  mitigation  section. 


x  \  Response  to  issue  A3 — This  response  needs  to  be 

revised  to  reflect  revisions  in  the  mitigation 
section.  Downstream  diversion  may  now  be 
addressed  along  with  the  minimum  pool — minimum 
flow  alternative  which  is  to  be  added  in  the 
alternative  section. 

Sections  13    (No  change  unless  you  are  aware  of  some.) 
&  1A 

Revisions  required  in  the  PDOD  include  the  following*. 

page  1,  item  II  E   Has  the  loan  been  "obtained"? 

page  3,  item  II  0   Change  "final  EIS"  to  preliminary  final  EIS  and 

revise  dates. 

page  3,  item  III    The  options  to  be  detailed  in  the  PDOD  now  appear 

to  be: 

z       A.   Disapprove  application  for  R/W. 

(1)  Disapprove  based  upon  lack  of  authority 
for  BLM  to  require  minimum  pool — minimum 
flow  requirements,  lack  of  firm  indus- 
trial water  proposals,  and  any  other 
major  reasons  applicable. 

(2)  Withheld  approval  pending  assurance  by 
State  of  Wyoming  that  minimum  pool — 
minimum  flow  requirements  will  be 
enforced. 

B.  Approve  application  with  mitigation  contained 
in  final  EIS. 

C.  Delay  by  requiring  more  information  from  indus- 
try on  their  intended  use  of  the  water. 

pages  A  &  5,        Revise  to  correspond  with  revisions  being  made  in 
options  B  &  C      EIS. 

pages  5  &  6,        (Budget  Effect)  Revise  to  reflect  the  changes  in 
item  V  the  options. 

page  10,  (Possible  Campaign  Issue) — update  this  information, 

item  VI  F.a.2. 


page  11,  item  VII   (Summary  of  Critical  Issues) — revise  this  section 

in  accordance  with  the  solicitor's  opinions  and 
our  revisions  in  the  mitigation  section  of  the  EIS, 

page  12,  item  VIII   (Implementation) — revise  the  dates  in  all  options. 

The  options  need  revision  in  accordance  with 
changes  in  item  III,  page  3. 

The  revisions  noted  above  for  the  PFES  and  the  PDOD  are  the  basic 
changes  which  have  to  be  made  prior  to  resubmission  of  the  documents 
to  Washington.   We  can  meet  to  work  out  additional  details  regarding 
the  revisions  after  you  have  had  a  chance  to  study  them.   However,  in 
the  interim,  provide  a  schedule  for  accomplishing  the  remainder  of 
the  Middle  Fork  EIS  effort  based  upon  the  necessary  revisions  iden- 
tified. Also,  identify  any  FY  77  AWP  adjustments  associated  with 
completion  of  the  effort. 


Enclosure 
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S^§&S%  ■         UNITED  STATES 

DEPARTMENT  OF  THE  INTERIOR 
FISH  AND  WILDLIFE  SERVICE 


:&!**<  % 


*^5cmX>^  711  Central  Avenue 

Billings,  Montana    59102 

March  5,  1976 


MEMORANDUM 

To:       District  Manager,  BLM,  Casper,  WY 

From;      Acting  Area  Manager,  FWS,  Billings,  MT  (ES) 

Subject:   Proposal  to  Construct  Middle  Fork  Reservoir,  Middle  Fork 

Powder  River,  Wyoming  -  Powder  River  Reservoir  Corporation 


This  memorandum  summarizes  our  analysis  of  fish  and  wildlife  impacts 
Of  the  subject  proposal.   It  presents  several  recommendations  for  your 
consideration  in  determining  whether  a  right-of-way  should  be  granted 
to  the  Powder  River  Reservoir  Corporation  to  flood  certain  federally- 
owned  lands  in  the  reservoir  pool  area. 

Our  analysis  was  conducted  under  the  authority  and  in  accordance  with 
provisions  of  the  Fish  and  Wildlife  Coordination  Act  (48  Stat.  401,  as 
amended;  16  U.S.C.  661  et.  seq. ) .   Field  surveys  and  subsequent  analysis 
of  data  were  coordinated  with  representatives  of  the  Wyoming  Game  and 
Fish  Commission.   Much  of  the  biological  data  used  in  this  analysis 
were  provided  by  Commission  biologists.   The  remainder  were  obtained 
during  the  joint  field  evaluations  previously  mentioned.   That  agency 
has  reviewed  a  draft  of  this  document  and,  with  incorporation  of  certain 
changes,  has  indicated  general  agreement  with  its  contents.   A  copy 
of  this  memorandum  is  being  sent  to  Mr.  Earl  Thomas,  Acting  Director, 
requesting  formal  review  and  concurrence.   In  order  to  provide  our 
input  prior  to  the  March  10,  1976  deadline,  as  you  requested,  we  are 
submitting  our  final  analysis  prior  to  receipt  of  Mr.  Thomas'  reply. 
A  copy  of  his  letter  will  be  forwarded  to  you  when  it  is  received. 

Based  on  information  you  provided,  the  objectives  of  the  project  are 
to  develop  a  water  supply  for  coal-related  energy  development  and 
provide  irrigation  water.   Industrial  water  use  would  apparently  be 
somewhere  in  the  Powder  River  Basin  in  Wyoming.   As  presently  proposed, 
diversion  of  this  water  would  be  at  the  dam.   Some  4,753  acres  of  land 
presently  irrigated  would  receive  an  additional  water  supply,  and  363 
additional  acres  would  be  brought  under  irrigation.   These  lands  are 
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Page  19 

should  be  provided  adequate  opportunity  to  stock  and  manage  a  fishery 
in  the  Middle  Fork  Reservoir  and  the  public  should  be  assured  of 
adequate  access  and  use  facilities;  (2)  continued  access  to  public 
lands  south  of  the  reservoir  should  be  assured;  (3)  the  present  Beaver 
Creek  trout  fishery  should  be  protected  by  installation  of  a  weir 
upstream  of  the  reservoir  high  water  mark;  (4)  ways  to  avoid  almost 
total  dewatering'of  the  Middle  Fork  Powder  River  for  about  4.7  miles 
below  the  proposed  dam  should  be  thoroughly  explored  and  every  effort 
should  be' made  to  provide  suitable  instantaneous  releases;  (5)  the 
100  acres  of  riparian  bottomland  and  bottomland  grassland  downstream 
of  the  reservoir  should  be  acquired  for  wildlife  management  under 
the  direction  of  the  Wyoming  Game  and  Fish  Commission;  (6)  any 
riparian  bottomland  or  river  bottom  grassland  habitat  types  acquired 
by  the  applicant  above  the  take  line  should  be  made  available  or 
granted  without  cost  to  the  Wyoming  Game  and  Fish  Commission  for 
wildlife  management ;  (7)  design  and  implementation  of  a  wildlife 
habitat  management  plan  should  be  accomplished  on  approximately  4,200 
acres  of  Natir nal  Resource  Lands  with  primary  emphasis  on  mule  deer 
management;  and  (8)  surveys  should  be  undertaken  to  determine  if  the 
black-footed  ferret  exists  in  the  proposed  irrigation  area — in  which 
event  it  would  be  incumbent  on  the  BLM  to  assure  protection  of  essen- 
tial habitat  of  the  species  as  a  condition  to  any  federal  right-of- 
way  granted. 

It  is  recommended  that  the  BLM,  State  Game  and  Fish  Commission,  and 
the  applicant  explore  all  the  above-recommended  measures  in  sufficient 
detail  and  depth  to  permit  their  resolution  and  to  reach  a  general 
agreement  on  appropriate  mitigation  arrangements  prior  to  any  deter- 
mination by  BLM  to  issue  or  deny  the  requested  right-of-way.   To  the 
extent  practical,  the  U.S.  Fish  and  Wildlife  Service,  through  this 
office,  is  prepared  to  participate  in  such  negotiations  if  requested 
to  do  so . 

We  appreciate  the  opportunity  afforded  us  to  investigate  the  project 
proposal  and  to  outline  our  analysis  of  impacts  and  recommendations 
for  mitigating  these.   In  the  event  ultimate  plans  for  delivery  of  the 
industrial  water  supply  to  the  point  of  use  reveal  the  need  for 
additional  rights-of-way,  we  would  appreciate  being  notified  as  soon 
as  that  need  is  identified. 

Sincerely, 

Acting  Area  Manager 
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DEPARTMENT    OF    THE    ARMY 

OMAHA    DISTRICT.   CORPS  OF    ENGINEERS 

6014     U.S.  POST   OFFICE   AND   COURT   HOUSE 

OMAHA.    NEBRASKA   68102 


MROOP-N  14  January  1977 


Powder  River  Reservoir  Corporation 
Middle  Fork  Irrigation  District 
Kaycee,   Wyoming     82639 


Gentlemen: 

This  office  has  recently  become  aware  of  your  proposed  reservoir  project 
on  the  Middle  Fork  of  the  Powder  River  in  Johnson  County,   Wyoming. 

For  your  information  and  in  accordance  with  regulations  published  in  the 
Federal  Register  on   25  July  1975,   pursuant   to  Section   404   of   the   Federal 
Water  Pollution  Control  Act  Amendments  of  1972,    the  above  waterway  will 
come  under  the  Corps  of  Engineers'   regulatory  jurisdiction  on   1  July  1977. 
Any  activity  involving  the  discharge  of  dredged  or  fill  material   into  the 
Middle  Fork  of  the  Powder  River  that   will   be  completed  after  1   July  1977 
will  require  a  Department  of  the  Army  permit.      Activities  completed  prior 
to  1  July  1977  are  permitted  for  purposes  of  Section  404  of  the  Federal 
Water  Pollution  Control  Act  without  further  processing  under  this  regula- 
tion provided   the  following  conditions  are  met: 

a.  That  a  water  quality  certification   under  Section   401   of  the 
Federal  Water  Pollution  Control  Act  is  obtained  from  the  State  before  the 
discharge  is  commenced  or  the  State  has  waived  its  right  to  so  certify; 

b.  That  the  discharge  will  not  be  located  in  the  proximity  of  a  pub- 
lic water  supply  intake. 

c.  That  the  discharge  will  not  contain  unacceptable  levels  of  path- 
ogenic organisms  in  areas  used  for  sports  involving  physical  contact  with 
the  water; 

d.  That   the  discharge  will  not  destroy  or  endanger  the  critical 
habitat  of  a   threatened  or  endangered  species,   as  identified  under  the 
Endangered  Species  Act. 
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MROOP-N 

Powder  River  Reservoir  Corporation 


14  January  1977 


Inclosed  for  your  information  and  guidance  is  a  copy  of  the  Federal 
Register,   Volume  40,   No.    144,   of  25  July  1975  of  which  I  wish   to  direct 
your  attention  to  pages  31322  through  31326  and  our  pamphlet   "Applica- 
tions for  Department  of  the  Army  Permits  for  Activities  in  Waterways" 
which  contains  instruction,   application  forms,   and  sample  drawings . 


Also  included  is  a  form  required  by   the  Privacy  Act  of  1974. 
review  it  carefully .      A  signed  copy  of  this  form  is  required. 


Please 


If  you  desire  more  information,  please  contact  this  office  or  call  Mr, 
Del  Broers    (402)    221-4129. 

Sincerely  yours, 


u 


Inclosures 
As  stated 

Copy  w/o  Inclosure: 
Bureau  of  Land  Management 
Casper  District  Office 
P.O.    Box  2834 
Casper,   Wyoming     82602 


RUSSELL   L.    BYWATER 

Chief,   Operations  Division 
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(Article  from  Casper  Star  Tribune,  April  4,  1976) 
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GhiSVEXXE  -  The  st^te 
advisor}'  board  of  the  Bureau  of 
Land  Management  has  called 
for  caution  on  (he  part  of  the 
BLM  in  infringing  on  stale 
prerogatives,  particularly  in 
the  area  of  water. 

At  Friday's  concluding 
meeting  of  the  board,  the  group 
gave  approval  to  a  resolution 
sponsored  by  Frank  Trelease, 
director  of  the  state  water 
planning  program,  concerning  . 
the  draft  environmental  impact 
statement  on  a  proposed 
reservoir  on  the  Middle  Fork  of 
the  Powder  River. 

Trelease  noted  that  some  of 
the  issues  considered  in  the 
draft  statement,  which  deals 


with  the  proposed  reservoir, 
road,  agricultural  projects  and 
speculates  on  possible  in- 
dustrial use  of  the  water,  are 
issues  "  which  '  are  the 
prerogatives  of  stale  govern- 
ment. 

He  said  he  thought  the  final 
statement  on  the  project  should 
recommend  certain  things,  but 
not  require  them,  or  they  would 
be  infringing  on  the  state's 
rights. 

Tye  Moore  noted  that  the 
BLM  should  be  careful  in 
dealing  with  the  state's  water, 
pointing  out  that  they  don't 
want  the  federal  government 
involved. 

Also    given    unanimous    ap- 


proval were  two  resolutions 
sought  by  Moore,  one  urging  the 
BLM  to  provide  a  system  to 
allow  a  temporary  change  in 
livestock  class  pending  -the 
completion  of  proper  suitability 
studies,  and  a  measure  en- 
dorsing passage  of  a  U.S. 
Senate  bill  reflecting  the  two 
variables  in  livestock  raising  — 
cost  of  production  and  price  of 
beef  —  in  the  fee  formula  for 
grazing  on  natural  resource 
lands. 

Defeated  was  a  resolution 
from  Colleen  Kelly  requiring 
that  desert  land  entries  be  dealt 
with  through  groupings  of  lands 
suitable  for  entry,  rather  than 
individually. 


.  FB0M  ---.■r-  ""™™  ™  "W-  WV""'^  Statp  »nv|.Q»Y  Bo.po  MrrT.NQ  4/2/7° 

to  be  transferred  from  Che  Red  Fork  to  the  Middle  Fork  of  the  Powder  Rive, 
These  were  no.  considered  in  the  environmental  i,pact  statement  aecording  to 
Mr  BroCc.   He  further  said  that  he  wished  to  ensure  that  an  adequate  stream 
£1ow  be  retained  and  that  five  cuhie  feet  of  flow  was (not  adequate. 

Borris  Graves  (ranoher  on  the  Red  For.)  from  Barnum,  Wyoming  expressed      _ 
his  concern  over  the  loss  of  water  rights  if  the  reservoir  were  not  filled. 

a  i       «r  that  the  project  must  be  handled  correctly  such  that  both 
He  stated  however  that  tne  hiu-)c 

-  j  1.    ca*.       M-r  Craves  noted  that  under 
industry  and  livestock  operators  could  benefit.  Mr.  Graves 

this 
.  the  present  proposal  J   was  not  feasible. 

Board  discussion  followed  in  which  Mr.  Trelease  ashed  if  it  was  correct 
to  assume  that" the  Bureau  was  responsible  for  stipulating  a  minimum  stream 

flow  release  from  the  dam.      ; 

■'*.'•  Baker  said  that  the  Bureau  recognized  the  issue  and  has  asked 
Beoartment  of  Interior  counsel  to  advise  the  Bureau  on  this  matter.   Mr. 
Please,  in  stating  the  position  of  the  state  engineered  that  according 

t„  state  law  the  state  engineer  controls  water  within  the  state.   Be  noted    . 

that  this  could  be  a  potential  area  of  federal/state  conflict. 

,  -c-^a   ,s,  rpH  Pork  diversion  as  not  a  part 
Further  Board  discussion  clarified  the  Red  For* 

■  of  the  Middle  Fork  Reservoir  Project.   Mr.  Kervin  noted  that  the  filing  for 

diversion  of  Red  Fork  water  to  the  Middle  Fork  came  after  the  original 

feasibility  report  for  the  Middle  Fork  Reservoir.   He  stated  that  the  planned 

I1Ve  cubic  feet  per  second  flow  to  be  released  from  the  reservoir  would 

concern  only  the  Middle  Fork  channel  from  the  reservoir  to  the  junction  of  the 

Red  Fork. 

Hr.  Dean  Graves,  rancher  from  Kaycee,  Wyoming,  questioned  if  the 
■  Bed  Fork  water  was  not  planned  for  diversion  into  the  Middle  Fork  Reservoir, 
„hy  were  the  water  rights  being  held  and  planned  for  updating.   Mr.  Trelease 
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WYOMING 

EXECUTIVE     DEPARTMENT 

CHEYENNE 


ED  HERSCHLER 
GOVERNOR 


March  24,  197  6 


Mr.  Robert  Wilbur 

District  Manager 

Bureau  of  Land  Management 

P.  0.  Box  28  34 

Casper,  Wyoming  8  2  602 

Dear  Mr.  Wilbur: 


Enclosed  are  Wyoming  State  agency  comments  on  the 
Iraft  Environmental  Impact  Statement  for  the  proposed  Middle 
For>,  Reservoir  in  Wyoming. 

In  addition  to  the  agency  comments,  I  request  further 
elaboration  in  the  final  statement  on  the  crucial  question 
of  how  much  water  will  be  available  for  agriculture  under 
prospective  operating  plans.   The  environmental  impacts  can 
vary  greatly  depending  upon  the  amount  of  water  agriculture 
will  receive.   Answering  this  question  involves  a  considera- 
tion of  the  state  on  Page  9-5  that,  "It  is  anticipated  that 
a  net  increase  in  agricultural  production  over  the  long  term 
will  result  from  the  project." 

The  issue  of  water  supply  for  agriculture  should  be 
assessed  under  at  least  four  different  assumptions.   The  first 
is  that  the  .suggested  mitigating  measures  are  to  be  adopted. 
This  includes  the  increase  in  minimum  flows  suggested  on 
Pages  6-6  and  6-17;  allocation  of  8,000  acre-feet  per  year 
for  recreation  and  downstream  water  quality,  Page  6-9;  and 
the  minimum  pool  of  10,000  acre-feet,  Page  6-16. 

Second,  the  assessment  should  be  made  on  the  basis 
of  the  proposed  transfer  of  8,925  acre-feet  of  Pumphin  Reservoir 
rights  to  the  Middle  Fork,  as  set  forth  in  the  Fish  plan. 

Third,  water  supply  should  be  assessed  assuming  that 
operations  will  proceed  as  outlined  under  the  1970  Banner  plan. 


Mr.  Robert  Wilbur 

Paqo  Two 
March  24,  197  G 

Fourth,  should  an  operating  plan  be  agreed  to  and 
accepted  by  all  parties  involved  before  preparation  of  the 
final  impact  statement,  an  assessment  of  respective  water 
supplies  under  that  plan  should  be  made. 

In  making  these  determinations,  I  suggest  that  the 
Bureau  of  Land  Management  coordinate  with  the  Fish  and  Wildlife 
Service,  as  provided  for  by  the  Fish  and  Wildlife  Coordination 
Act,  so  that  any  requirements  made  by  the  Fish  and  Wildlife 
Service  can  be  incorporated  into  the  operating  plan  recommended 
by  the  Bureau  of  Land  Management. 

If  additional  information  is  available  with  regard  to 
industrial  intentions,  it  would  also  be  helpful  if  this  could 
be  included  in  the  final  impact  statement.   Inquiry  should  be 
made  as  to  the  total  amount  of  water,  in  terms  of  acre-feet 
per  year,  which  is  actually  needed  by  industry.   Will  industry 
be  able  to  make  beneficial  use  of  the  full  25,000  acre-feet 
per  year  established  in  the  1973  contract? 

incerely , 


EH/dsb 

Enclosure 

cc:   Powder  River  Reservoir  Corporation 


APPENDIX  4C 


~TATE 


OF  WYOMING 


ED  HERSCHLER 

GOVERNOR 


ffiaie  Snaineek  6>    Office 
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February   14,    1977 


Mr.  Robert  Dale 

Acting  District  Manager 

Bureau  of  Land  Management 

P.  0.  Box  2834 

Casper,  Wyoming  82602 

Dear  Mr.  Dale: 


ACTION  O"': 


We  have  received  a  letter  from  Powder  River  Reservoir  Corporation, 
dated  January  28,  1977,  regarding  minimum  flows  and  minimum  pool  relative 
to  their  proposed  reservoir  on  Middle  Fork  Powder  River  under  Permit  No.'s 
7548  R.  and  7549  R.  A  review  of  same  in  conjunction  with  proposed  plans 
and  maps  on  file  in  this  office  indicate: 

1.  That  present  plans  indicate  a  minimum  pool  of  1867.5  A.F.,  which 
has  been  designated  as  inactive  storage.  The  corporation's  letter 
suggests  thft  these  plans  might  be  changed  to  include  a  minimum  pool 
of  as  much  as  4300  A.F.,  by  changing  the  elevation  of  the  outlet  works 
from  elevation  4928  to  4940.  This  office  has  no  problem  with  either 
figure,  except  that  modified  plans  would  be  necessary  to  reflect  same 
and  an  enlargement  application  would  be  necessary  if  the  active  storage 
portion  of  the  project  is  to  remain  the  same  as  presently  contemplated. 

2.  That  a  minimum  flow  of  5  c.f .s.  ©r  the  daily  inflow,  whichever  is 
smaller,  would  not  adversely  impact  the  feasibility  of  the  project. 
Summer  irrigation  demands  downstream  would  generally  exceed  this  amount 
and  anticipated  seepage  returning  to  the  stream  at  a  point  below  the 
dam  is  calculated  to  be  of  a  similar  magnitude. 

At  the  time  the  reservoir  permits  were  approved,  there  was  no  statutory 
authority  which  would  require  the  release  or  bypass  of  minimum  flows  in  the 
operation  of  the  reservoir.  While  statutory  provisions  now  allow  the  State 
Engineer  to  consider  such  flows  in  the  granting  of  water  rights  permits, 
these  provisions  have  no  retroactive  legal  effect  upon  the  Middle  Fork  permits 
Absent  the  authority  to  impose  such  conditions  without  the  acquiescence  of 
the  Reservoir  Company,  it  would  appear  that  the  proposal  of  the  Powder  River 
Reservoir  Corporation  would  provide  a  reasonable  approach  toward  achieving 
some  level  of  downstream  flows.  A  copy  of  the  letter  received  from  the  Powder 


February  14,  1977 
Mr.  Robert  Dale 


Page  2 


River  Reservoir  Company  is  being  furnished  for  your  information. 


Sincerely, 


GEORGE  L.  CHRISTOPULOS 
State  Engineer 


GLC/vsb 
Enclosure 
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HENRY  M.  JACKSON,  CVAS'1.,  CHAIRMAN 

FRANK  CH-JRCH,  id.".ho  rAUL  j.  i  ANHIN,  A.mz. 

LEG  I4ETCALF,  I'CnT.  CI.IMOI1D  P.  HANSEN,  WYO. 

J.  Ell  NNrn   JOHNSTON,  LA.  MA-.;<  O.  HATI  II  LO,  OnhG. 

JAMES  ABOUREZK,  C.  DAK.  JA":;S  A.  MCCLURE,  IDAHO 

FLOYD  K.  HASKELL,  COLO.  DE.WEY  F.  BARTLETT,  OKLA. 
JOHN  CLENN,  O'liO 
|-:C>IAl!L>  STONE,  I  LA. 
DALE  UUr^PLKi,  ARK. 

GRLNVlLLE  CARSIDE,    SPECIAL  COVNSrL  AIVO   STATF  DIRECTOR 
WILLIAM  J.  VAN  NESS.  CHIEF  COUNSEL 


IHtnileb  JSyicA&s  .-Senate 

COWMITTECON 
INTERIOR  AND  INSULAR  AFFAIRS 


WASHINGTON.  D.C.      20510 


March    15,    1976 


sr> 
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ASO 
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Dan  Baker,  Director 
Bureau  of  Land  Management 
Department  of  the  Interior 
2120  Capitol  Avenue 
Cheyenne,  Wyoming  8  20  01 

Dear  Dan : 


... 1:3. 

I::!.  8. 

.... h'gml  S. 

CF 


.lead  Resp. 


-..?.. 


Enclosed  are  copies  of  letters  from  several  of  my 
constituents,  who  are  very  much  concerned  over  the  pro- 
posed reservoir  on  the  Middle  Fork  of  the  Powder  River. 
They  are  quite  concerned  that  they,  as  interested  parties, 
be  given  a  chance  to  study  the  finalized  plan  and  be 
allowed  to  make  requests  to  protect  their  rights.   They 
also  request,  as  you  will  note,  that:   1)  an  operation  plan 
that  meets  their  requirements  be  implemented;  2)  a  continual 
minimum  flow  in  the  Middle  Fork  of  2  5  cfs  be  maintained;  and 
3)  maintain  a  minimum  of  10,0  00  acre  feet  in  the  reservoir. 

I  would  appreciate  your  consideration  of  their  concerns, 
and  I  look  forward  to  your  response. 

With  kind  regards , 


Sincerely, 


Zrp^ 


Clifford    P.    Hansen 

u    s    s 


CPU: sne 

Enclosures 

cc:   Mr.  and  Mrs. 
Mr.  Charles 
Mr.  and  Mrs. 


J.  S.  Harlan 
Harlan 
Dean  Graves 


•1ENO  RONCAUO  commhtks: 

THE  Stat.-:  or  Wyoming  INTERIOR  AND  INSULAR  AFFAIRS 

PUBLIC  WORKS  AND 
(20?.)225-2SJl  TRANSPOKTATION 


Congress  ol  fcfje  Winitth  States 

gotiG'e  of  &epres?entatifce$ 


CHAIRMAN 

SUBCOMMITTEE  ON  PUBLIC  BUILDINGS 
AND  GROUNDS 

JOINT  COMMITTEE  ON  ATOMIC 
ENERGY 


Mfl-POh       1?  1Q7R  "'    '      /  flf/J^OMMITTEE  ON  AGREEMENTS  FOR 

JiCLE  OJiJ-^5       -LC/U  COOPERATION 

^JL—  so      ,r 

,„.„....—.  ftSO . 

«2^-, .  ft.  s  c    ...  i^.  =3^ 

Mr.    Dan   Baker  ■•••■—*   fr*      "" 

State  Director  """ '""*'  „ ""*'" 

Bureau  of  Land  Management  " ,'~"'\* 

Joseph  C.  O'Mahoney  Federal  Building    " 'fj1'** *"" 

Cheyenne,  Wyoming   82  0  01  v'r 

Dear  Dan  :  Uaci  «W-^=^-— ' 

I  have  received  copies  of  the  enclosed  letters  from 
J.  S.,  Joanne ,  and  Chfirles  Harlan  of  Kaycee,  Wyoming  expressing 
their  concerns  about  possible  adverse  impacts  upon  their 
ranching  operations  from  the  proposed  Middle  Fork  reservoir 
on  the  Powder  River. 

I  know  that  their  comments  and  concerns  will  be  given 
attention  and  consideration,  Dan,  and  am  sure  that  you  will 
appreciate  their  position. 


-jgi 


With  warm  regards  and  respect, 


urs 


Teno  Ron c alio 


TR/dje 

Enclosure 
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1792  (912/920) 
Middle  Fork 
State  Office  1781  (H) 

P.  0.  Box  1828 
Cheyenne,  Wyoming  82001 


March  25,  1976 


Honorable  Clifford  P.  Hansen 
Senate  Office  Building 
Washington,  D.  C.  20510 

Dear  Cliff: 

The  letters  your  referred  to  us  are  part  of  the  response  generated 
by  public  hearings  this  agency  conducted  on  the  Draft  Environ- 
mental Impact  Statement  for  a  proposed  reservoir  on  the  Middle 
Fork  of  the  Powder  River,  Wyoming.   At  this  time  we  have  received 
35  official  written  comments  such  as  these,  a  few  of  which  express 
the  same  concerns. 

As  I  am  sure  you  know,  there  is  an  established  procedure  for  re- 
sponding to  public  comments  received  relative  to  environmental 
impact  statements.   We  obviously  will  adhere  to  that  procedure. 
All  comments  will  be  addressed  at  the  same  time  and  in  the  same 
manner.   The  public  responses  will  be  grouped  into  common  issues. 
The  issues  themselves,  and  the  persons  who  expressed  opinions  on 
those  issues,  will  be  identified  in  a  public  comment  section 
along  with  the  Bureau's  response  to  that  issue.   The  appropriate 
editorial  and  substantive  corrections  will  also  be  made  in  the 
body  of  the  statement. 

We  anticipate  that  the  final  impact  statement  will  be  available 
to  the  public  some  time  this  summer.   All  those  who  have  ex- 
pressed an  interest  in  the  statement  will  be  mailed  a  copy  of 
the  final  report  when  it  is  printed.   The  decision  on  whether 
to  grant  the  right-of-way  will  be  made  only  after  all  comments 
are  considered  and  the  final  statement  has  been  found  adequate 
by  the  Council  on  Environmental  Quality. 


The  Bureau's  involvement  in  this  project  began  in  July  of  1973 
when  the  Powder  River  Reservoir  Corporation  filed  a  right-of-way 
application  to  flood  approximately  141  acres  of  federal  land. 
Subsequently  it  was  determined  that  approval  of  the  application 
would  constitute  a  federal  action  of  the  type  requiring  a  formal 
environmental  impact  statement.   This  determination  was  based 
upon  the  fact  that  the  bulk  of  the  water  involved  would  be  com- 
mitted to  major  energy  companies  with  the  potential  for  significant 
industrial  use.   A  draft  environmental  impact  statement  was  thus 
prepared.   Public  hearings  were  held  on  February  24,  1976,  in 
Buffalo,  and  February  27,  1976,  in  Casper,  to  obtain  public  comment 
before  preparing  the  final  statement. 

We  are  accepting  public  comments  on  the  draft  until  March  25,  1976, 
for  consideration  in  preparation  of  the  final  environmental  impact 
statement.   Duplicates  of  the  letters  received  by  your  office  were 
sent  to  the  Casper  District  Office  for  their  review  and  are  being 
considered  along  with  the  other  comments  received  to  date. 

Sincerely  yours, 


/s /Daniel  P.  Baker 
State  Director 


Note:   An  identical  letter  was  sent  to  Teno  Roncalio,  U.S.  House 
of  Representatives,  Washington,  D.C. 
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(Article  from  Casper  S 


tar  Tribune,  September  18,  1974) 


#allop  opposes 


st« 


te 


d&m.  loan 


WHEATLAND  -  Stale  loans 
to  build  dams  for  industry  were  . 
attacked    by   a    candidate   for 
governor. 

In  a  talk  here  Tuesday, 
Republican  Malcolm  Wallop 
charged  that  the  state's  Farm 
Loan  Board  is  considering 
lending  SS  million  in  state  funds 
to  aid  development  of  reser- 
voirs intended  mostly  for  in- 
dustrial use. 

Wallop      said      be  '   learned 

'through     his    "walking     cam- 

paign"   that   the   funds    would 

build    the    Hole    in    the    Wall 

Reservoir  for  Carter  Oil  Co. 

"A  verj  small  portion  of  the 
itorage  is  for  agricultural  use. 
fnd  that  portion  should  be 
funded  by  farm  lean  money." 
he  said.  "I  cannot  sec  that  a 
capital  short  state  needs  to  lend 
lo\V  interest  money  to  a  cor- 
poration that  has  access  to 
national  finance  sources." 

The.  Sheridan  rancher 
declared  "Wyoming  people, 
•  Wyoming  business.  Wyoming 
agriculture  and  Wyoming  towns 
need    this    water,   yet    cannot 


afford  it.  That  old  phrase,  'sold 
down  the  ri\er'  will  take  on  a 
new  meaning  if  state  govern- 
ment fails  to  recognize  its  real 
priorities." 

He  noted  that  "northeastern 
Wyoming  is  a  drought  disaster  . 
.  .  yet  ranchers  who  refuse  to 
sell  their  land  for  this  project 
have  been  threatened  with 
eminent  domain." 

Wallop,  who  served  in  the 
Wyoming  Senate,  said  the 
Legislature  "never  intended 
these  monies  to  support  in- 
dustrial water  speculation." 

Missouri  has  about  1.5  million 
acres  in  the  Clark  and  Mark- 
Twain  National  Forests,  and 
about  200.000  acres  of  state 
forests. 
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COMMITTEE  ON  APPROPRIATIONS 
(Bureau  of  Land  Management) 
March  30,  1976 


Senator  McGee's  Questions 

Several  concerns  have  been  raised  with  me  by  my  constituents  in  Kaycee, 
Wyoming,  concerning  the  proposed  Middle  Fork  Reservoir  currently  under 
study  by  the  Bureau  of  Land  Management.   Therefore,  I  would  like  you  to 
respond  to  the  following  questions: 

The  draft  environmental  impact  statement  prepared  by  the  BLm  terms 

this  reservoir  an  agricultural  dam.   Yet,  I  am  asked  if  this  be  so, 

why  doesn't  the  Sussex  Ditch  Company  get  first  water  rights  instead 
of  Carter  Oil? 

Has  the  Bureau  established  or  verified  the  basis  for  allocating 
25,000  acre-feet  of  water  to  meet  industrial  demand? 

Does  the  Bureau  intend,  or  has  it  already  determined  the  impact  of 
maintaining  minimum  flow  or  minimum  storage  on  agricultural  water 
requirements?   That  is,  would  minimum  water  flow  mean  shutting  off 
water  to  irrigation  units?   What  are  the  assumptions  about  demand 
and  flow  which  the  Bureau  is  using  to  determine  this  problem? 

The  Wyoming  Game  and  Fish  Department  and  some  local  users  of  the 
Middle  Fork  believe  that  a  minimal  flow  of  25  cfs  be  continually 
maintained.  Will  the  Bureau  accept  this  minimum  requirement  and 
formulate  its  recommendations  from  it? 

It  has  been  proposed  that  the  minimum  water  level  in  the  proposed 
reservoir  be  held  at  2,400  acre-feet.   If  the  reservoir  is  to  have 
any  recreational  and  scenic  value,  it  is  important,  I  would  think, 
to  keep  fluctuations  as  insignificant  as  possible.   It  has  also 
been  suggested  that  10,000  acre-feet  would  be  more  suitable. 
Please  comment  on  these  problems. 

An  engineering  firm  is  believed  to  have  explored  the  possible 
addition  of  Red  Fork  waters  to  the  Middle  Fork  Reservoir.   There 
seems  to  be  strong  evidence  that  indicates  the  addition  of  this 
water  would  be  necessary  to  insure  adequate  water  storage  to  meet 
all  demands.   Yet  there  is  no  apparent  mention  of  the  Red  Fork 
waters  in  the  draft  environmental  impact  statement.   Could  you 
explain  the  Bureau's  reason  for  this  seemingly  important  omission? 

Finally,  many  of  my  constituents  have  complained  about  the  absence 
of  a  permanent,  and  binding  on  all  parties,  plan  of  operation  for 
the  reservoir.   The  lack  of  such  a  plan  is  the  major  source  of 
resistance  to  the  Middle  Fork  Reservoir.   What  are  the  Bureau's 
intentions  about  developing  this  sort  of  agreement? 
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March   23,    1976 

Bureau   of   Land   Management 

District   Office 

Box   2834 

Casper,    WY      82602 

Dear    Sir: 

We,  the  undersigned  ranchers  and  citizens  along  Powder  River  or  the  forks 
flowing  into  Powder  River,  in  conjunction  with  the  Powder  River  Basin  Resource 
Council,  are  writing  this  letter  in  regard  to  the  draft  Environmental  Impact 
Statement  (EIS)  on  the  proposed  Middle  Fork  reservoir  in  Johnson  County,  Wyo . 

The  Eis  indicates  that  it  is  not  the  practice  of  the  State  Engineer's 
office  to  require  minimum  stream  flows  for  projects  of  this  nature.   Yet,  the 
Eis  speaks  hardly  at  all  of  the  impacts  downstream  from  the  reservoir  if  the 
stream  flow  from  the  reservoir  is  reduced  to  the  extent  that  it  could  be,  par- 
ticularly during  dry  years. 

In  addition,  the  EIS  fails  to  consider  the  impacts  of  the  proposed  diver- 
sion of  water  from  the  Red  Fork  into  the  reservoir.   There  is  a  1972  applicat- 
ion on  file  in  the  State  Engineer's  office  for  an  85  cubic  feet  per  second 
(cfs)  ditch  from  the  Red  Fork  to  the  reservoir.   Diversion  of  that  water, 
combined  with  the  lack  of  minimum  stream  flow  required  from  the  reservoir 
would  allow  the  Middle  Fork  and  the  Red  Fork  of  Powder  River  which,  along 
with  the  North  Fork,  are  the  major  contributors  of  water  into  Powder  River, 
to  be  virtually  dried  up  seven  months  of  the  year. 

Adequate  stream  flow  in  Powder  River,  below  the  proposed  dam  site,  is 
critical  for  a  number  of  reasons: 

1.  The  water  is  needed  for  livestock. 

2.  The  water  is  needed  for  irrigation. 

3.  The  water  supplies  numerous  shallow  wells,  and  probably  helps  supply 
many  artesian  wells  along  the  River. 

4.  The  water  is  needed  for  livestock  boundary  control. 

5.  The  water  keeps  alive  the  trees  which  are  critical  for  winter  shelter 
and  summer  shade  for  livestock. 

6.  Wildlife  in  the  area  need  the  water. 

7.  The  water  supports  fish  life. 

8.  The  water  is  needed  for  Kaycee's  municipal  water  supply  and  fire 
protection. 

The  EIS  notes  that  no  plan  for  the  operation  of  the  reservoir  lias  been 
finalized.   Without  such  a  plan,  there  is  no  way  of  knowing  how  much  water 
will  actually  be  available  from  the  reservoir,  nor  just  how  the  reservoir 
will  be  operated  and  maintained.   Four  very  different  operating  plans  have 
been  suggested,  three  by  Banner  Engineering  in  1970  and  one  by  Carter  Oil  in 
1974,  and  none  of  these  plans  are  consistent  with  the  contract  between  the 
Middle  Fork  Irrigation  District  and  Carter  Oil.   Hie  impacts  of  the  operating 
plan  certainly  can't  be  known  until  that  plan  is  defined. 


Finally,  the  Eis  fails  to  consider  the  impacts  of  the  tremendous  fluctu- 
ation in  the  reservoir  that  would  be  allowed  under  the  current  Contract.   Die 
reservoir  capacity  will  be  50,000  acre-feet,  and  according  to  the  Contract, 
Carter  has  the  right  to  lower  the  reservoir  to  2400  acre-feet,  making  it  lit- 
erally a  mud-hole.   Such  great  fluctuation  would  1)  make  it  impossible  for  the 
reservoir  to  support  fish  life,  2)  provide  for  virtually  no  back-up  water  in 
case  of  draught,  and  3)  cause  a  fairly  large  mud-slide  area  during  a  large  part 
of  the  year. 

For  the  above  reasons  we  urge  that  the  BLM  not  grant  the  right-of-way  for 
the  Middle  Fork  Reservoir  without  the  following  stipulations: 

1.  that  a  minimum  stream  flow  of  25  cfs  be  required  both  in  the  Middle 
Fork  below  the  dam,  and  in  the  Red  Fork  below  the  proposed  diversion 
points.   (This  minimum  stream  flow  could  be  re-negotiated  with  Powder 
River  water  users  after  a  period  of,  say,  ten  years.); 

2.  that  a  required  10,000  acre-feet  remain  in  the  reservoir  at  all  times; 

3.  that  a  detailed  plan  of  operation  be  submitted,  and  approved  by  affect- 
ed land-owners,  and  by  the  State  Engineer,  before  construction  commences 

A  reservoir  on  the  Middle  Fork,  with  a  regular  stream  flow  out  of  it, 
would  have  the  advantages  of  1)  controlling  the  floods  which  are  so  prevalent 
and  damaging  on  the  River,  2)  reducing  the  erosion  caused  by  greatly  fluctuat- 
ing stream  flow,  3)  providing  water  to  Wyoming  agriculture,  and  4)  guaran- 
teeing downstream  ranchers  and  towns  a  continous  water  supply,  instead  of  a 
sporadic  one. 

So  we  do  not  oppose  the  idea  of  a  reservoir,  but  the  way  this  reservoir  is 
proposed,  many  downstream  and  neighboring  ranchers  would  be  harmed.   The  low- 
interest  loan  being  used  for  the  project  is  money  from  the  people  of  Wyoming, 
set  aside  for  agricultural  use.   Therefore,  the  reservoir  should  be  operated  to 
serve  the  interests  of  Wyoming  agriculture  and  Wyoming  people,  not  to  serve 
primarily  the  interest  of  an  industry  from  outside  the  state. 


(Signed  by) 


Arvada  Ranchers 


Maurice  Neville  (736-2460) 

Stephen  Vercimak 

Wayne  Packard 

R.G.  Landrey 

!  -Id  i  e  Knudson 

Kc  n  1  Hudson 

Lloyd  Malli 

Leo  llollcroft 

Bill  Wagoner 

John  Ahern 

Agnes  Elliot 

Goldie  Dixon 

Edna  Neville 

Beverly  Landrey 

Carl  R.  Arndt 

Robert  L.  Leath 


Ely nor  T.  Leath 
Susan  L.  Packard 
Gary  W.  Packard 
Darleen  E.  Arndt 
Chele  L.  Leath 
Donald  W.  Wagensen 
Murel  J.  Packard 


Bo r num  Ranchers : 


Kaycee  Ranchers  and  Residents 


j.S.  Harlan  (738-2358 

Karl  Knighton 

Barnett  Brock 

Robert  L.  Brock 

Curtis  T.  Taylor 

Kenneth  Graves 

Wayne  Graves 

Wayne  Wolcott 

Merlo  I.  Moffett 

Bill  Moffett 

Mr.  &  Mrs.  Dean  Graves 

Nicki  E.  Taylor 

Norris  Graves 

Stella  Brock 

Dorothy  Knighten 

Patricia  A.  Wolcott 

Mr.  &  Mrs.  Charlie  D.  Graves 

Charles  11.  Harlan 

Jo  Harlan 

Brock  Hanson 


Sussex  Ranchers: 

Pat  Garrett  (738-2268) 
Hatrie  t  Garrett 


Clyde  H.  Key,  Mayor  (  738-2271) 

Fred  Lund 

Walter  Elm 

Leonard  Elm 

Marie  Elm 

John  J .  Thompson 

Tom  L.  Simon 

Alice  I.  Lund 

Lyle  Lund 

Kieth  Doing 

Donna  Buckingham 

Wanda  Harris 

M.W.  Knapp 

Jack  L.  Carr 

Alfred  B.  Brock 

Rilla  M.  Brock 

T.D.  Taylor 

G.A.  Lund 

Justin  Robinson 

John  F.  Haines 

J .M.  Haines 

Jack  Fauber 

Maurine  Haines 

Sam  R.  Schirmer 

Warren  Johnson 

Ray  L.  Gosney 

Sune  Brown 

Allen  J .  Perry 

Dorothy  Taylor 

Sue  Zimmerschied 

John  Devoe 

Marie  Robinson 

Roy  N.  Fauber 
Con  Pernot 
Wayne  Coons 
Ray  Taylor 
Daniel  R.  Brown 
Harold  Dewitt 
E.  Dean  Brown 
Walter  L.  Elm 


Powder  River  Basin  Resource  Council 


Ed  Swartz,  Chairman  (682-9506) 


cc:   Representative  Teno  Roncalio 
Senator  Clifford  Hansen 
Senator  Gale  McGee 
Ed  Herschler,  Governor 

Mr.  George  Christopulos,  State  Engineer 
Director,  Game  &  Fish  Commission,  Casper 
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KAYCEE  —  An  open  letter  addressed  to  the 
Bureau  of  Land  Management  voices  concent 
.  over  stream  flow  from  a  proposed  reservoir  on 
the  Middle  Fork  of  the  Ponder  River. 

Eighty-five  persons  signed  the  petition  that 
was  drafted  jointly  by  the  Powder  River  Basin 
Resource  Council  and  tr.e  persons  objecting  to 
the  findings  of  an  environmental  impact 
statement  about  the  facility.  The  statement  calls 
for  a  minimum  stream  flow  of  25  cubic  feet  per 
second  both  below  the  dam  and  below  the 
proposed  diversion  points  and  asks  tnat  10.0OQ 
acre  feet  remain  in  the  50,000  acre  feet  capacity 

ICiC'l  \  oil   di  dij  liiIiC>. 

The  BLM  drafied  the  impact  statement  on  the 
proposal  because  construction  of  the  dam  would 
inundate  l-Jl  acres  of  BLM  National  Resource 
Land. 

The  BLM  impact  statement  amounted  to  a 
bulky  700  pages  and  it  predicted  not  only  the 
immediate  impact  that  the  reservoir  would  have 
on  inundated  land,  but  even  forecast  what  might 
be  in  store  for  the  area  if  Atlantic  Richfield  Co. 
and  Carter  Oil  chose  to  utilize  their  options  to 
purchase  some  of  the  50,(aX)  acre  feet  of  reservoir 
waLer. 

Lnder  the  agreement  that  the  two  industrial 
firms  struck  with  the  Powder  River  Reservoir 
Corp..  a  group  oi  Kaycee  area  ranchers,  the 
companies  agreed  to  trade  financial  assistance 
needed  to  build  the  cam  for  rights  to  purchase  a 
portion  of  the  reservoir  water. 

Backers  of  the  dam  estimate  that  it  would  cost 


$11  million  to  build  the  structure  today.  Four 
years  ago  it  would  have  cost  S4  million,  they  said. 

The  statement  charges  the  E1S  with  failing  to 
touch  the  impact  of  the  proposed  diversion  of 
water  from  the  Red  Fork  into  the  reservoir. 

"There  is  a  1972  application  on  file  in  the  State 
Engineers  office  for  an  85  cubic  feet  per  second 
•  sefs)  ditch  from  the  Red  Fork  to  the  reservoir," 
the  statement  said.  But  diversion  of  that  water 
coupled  with  the  lack  of  minimum  flow 
requirements  from  the  reservoir  would  dry  up 
the  Powder  River  for  seven  months  of  the  year, 
the  open  letter  said. 

Tne  statement  men  ticked  off  a  list  of  reasons 
that  pointed  out  why  adequate  stream  flow  from 
the  Powder  River  is  critical: 

•  The  water  is  needed  for  livestock. 
♦   •  The  water  is  needed  for  irrigation. 

•  The  water  supplies  numerous  shallow  wells 
and  probably  helps  supply  many  artesian  wells 
along  the  river. 

•  The  water  is  needed  for  livestock  boundary 
control. 

■  •  The  water  keeps  alive  the  trees  which  are 
critical  for  winter  shelter  and  summer  shade  for 
livestock. 

•  Wildlife  in  the  area  need  the  water. 

•  The  water  supports  fish  life. 

•  The  water  is  needed  for  Kaycee's  municipal 
water  supply  and  fire  protection. 

Tne  open  letter  also  complains  that  the  EIS 
doesn't  reveal  how  the  reservoir  water  will  be 
apportioned. 
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Mr.  Dan  Baker 
State  Director,  BLM 
Cheyenne,  Wyoming 

Dear.  Mr.  Baker, 
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Enclosed  is  a  copy  of  a  letter  we  are  sending  to  the  Bureau  offices  in 
Casper,  Cheyenne,  and  Washington,  D.  C. 

The  letter  outlines  our  concerns  with  the  Middle  Fork  dam  project  on 
Powder  River,  and  our  concerns  with  the  BLM  Draft  Environmental  Statement  issued 
last  January. 

It  is  our  request  that  the  Final  EIS  not  be  issued  until  such  time  as 
a  thorough  study  of  the  River  and  downstream  water  needs  has  been  conducted,  and 
a  final  operation  plan  for  the  reservoir  devised  that  takes  into  account  all 
of  the  people,  stock  and  wildlife  involved  in  the  River. 

We  have  also  raised  some  questions  about  the  requirements  of  A3  CFR  2801, 

with  reference  to  protection  of  the  public  interest.   This  section  seems  to  give 

BLM  clear  authority  to  insert  conditions  in  any  grant  of  right-of-way  over  public 
lands  if  needed  to  protect  the  public  interest. 

The  public  interest  in  this  case  will  be  best  served  by  a  study  of  stream  flow 
needs  in  Powder  River,  and  adoption  of  a  final  operation  plan  that  provides  sufficient 
stream  flow  to  protect  surface  and  groundwaters  and  the  users  of  those  waters. 

We  would  appreciate  hearing  from  you  on  these  issues,  including  an  opinion 
about  the  best  way  for  tine  Bureau  to  protect  the  public  interest  on  Powder  River. 


Thank  you  for  your  interest. 


Sincerely, 

Leo  Hollcroft,  President 

Eddie  Knudson,  Vice-President 


Enclosure 

cc:  Ed  Swartz,  Chairman,  Powder  River  Basin  Resource  Council 
Barnett  Brack,  Barnum  rancher 
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U.  S.  Bureau  of  Land  Management 
Casper  District  Office 
Casper,  Wyoming 

Dear  Sirs: 

The  Powder  River  Protective  Association  was  recently  organized  in  this  area, 
with  members  up  and  down  the  River  between  the  Interstate  highway  and  the  Montana 
line.  A  major  concern  of  the  Association  is  the  proposed  Middle  Fork  dam  and  reser- 
voir  and  its  potential  effects  upon  downstream  water  users,  including  ourselves. 

r 

Many  landowners  along  this  reach  of  the  Powder  are  dependent  upon  the  river 
for  stockwater,  and  some  of  us  utilize  the  river  for  irrigation  purposes. 

It  has  come  to  our  attention  that  current  operation  plans  for  the  reservoir 
may  seriously  reduce  stream  flow  in  Powder  River  during  the  winter  months  and  in 
early  spring,  a  situation  that  poses  an  obvious  threat  to  our  stock  operations. 
The  current  operation  plans  leave  considerable  doubt  as  to  what  the  summer  and  fall 
flows  will  be,  and  what  effects  dewatering  of  the  river  will  have  upon  alluvium 
recharge  and  local  shallow  wells. 

V/e  have  communicated,  individually  and  in  conjunction  with  other  landowners 

on  Powder  River,  with  a  number  of  agencies  and  persons  involved  in  the  Middle  Fork 

project  about  our  concerns.  Most  of  the  members  of  the  Powder  River  Protective 

Association  were  signers  of  a  letter  dated  March  23,  1976,  to  the  Bureau,  in  which 

- 
several  problems  were  called  to  the  attention  of  the  Bureau,  some  for  the  first  time, 

A  great  deal  of  information  has  come  to  our  attention  since  that  date,  and 
we  believe  that  we  have  uncovered  a  number  of  serious  deficiencies  and  omissions  in 
the  Draft  Environmental  Statement  on  the  Middle  Fork  Resrrvoir, 

We  believe  that  there  are  a  number  of  issues  which  must  be  resolved  before 
the  Bureau  can  issue  a  valid  Final  Environmental  Statement.   Some  of  these  issues  have; 
been  called  to  the  Bureau's  attention  previously,   V/e  believe  that  these  issues 
fall  within  the  requirements  and  scope  of  the  National  Environmental  Policy  Act, 
which  means  that  additional  information  must  be  gathered  before  the  Final  can  be 
issued. 

Most  of  the  problems  that  we  see  with  the  reservoir  pertain  to  the  manner  in 


which  it  will  be  operated.  A  final,  binding  operational  plan  must  be  designed  and 
agreed  upon  by  all  concerned  parties,  before  the  Final  Statement  can  be  issued. 
Some  studies,  described  herein,  must  be  completed  before  a  final  operational  plan  can 
be  devised  that  will  be  acceptable  to  all  parties  on  the  River; 

We  note  that  the  operation  plans  for  the  reservoir  have  changed  several  times 
since  the  issuance  of  the  Draft  Statement,  and  point  out  that  a  final  Statement  is 
meaningless  unless  based  on  a  "final"  operation  plan. 

The  first  prerequisite  to  designing  a  final  operation  plan  that  is  acceptable 
to  downstream  water  users,  the  Game  &  fish  Commission,  the  Barnum  ranchers,  the 
Powder  River  Irrigation  District  and  the  other  parties  involved  with  Powder  River, 
is  a  study  of  all  downstream  and  on-site  effects  of  operation  of  the  reservoir,  with 
particular  attention  to  the  downstream  portions  of  the  Middle  Fork  and  main  stem  Powder 
River. 

The  study  must  include  the  following: 

1)  Fisheries  requirements  and  big  game  watering  needs; 

2)  Stock  watering  needs,  year-round; 

3)  Recharge  rates  and  head  gradients  between  Powder  River  and  its  alluvium; 

4)  Effects  of  dewatering  Powder  River  upon  groundwater  and  shallow  wells; 

5)  Minimum  flow  needed  to  protect  water  quality  downstream  of  the  confluence 
with  South  Fork; 

6)  Minimum  flow  needed  to  keep  the  main  stem  flowing  during  the  winter  months, 
that  is,  keep  the  River  alive,  year-round; 

7)  Municipal  water  requirements  of  communities  downstream; 

8)  Cataloguing  of  senior  and  junior  water  rights  downstream,  including  adjud- 
icated and  all  other  water  rights  and  filings  for  direct  flow  rights,  and 
a  determination  of  whether  junior  rights  downstream  would  be  jeopardized 
by  storage  of  water  in  the  reservoir; 

9)  A  study  of  the  effects  of  diversion  of  the  industrial  share  of  the  stored 
water  downstream  to  diversion  points  near  or  downstream  of  Arvada. 

These  studies  should  cover  all  stretches  of  the  River  from  the  reservoir  site 
to  the  Montana-Wyoming  border,  at  Jeast,  with  individual  consideration  given  to  all 
portions  of  the  Middle  Fork  and  main  stem  between  major  tributaries  and  major  diversion 
points v 

rhe  study  design  should  involve  thorough  participation  by  all  parties  involved, 
including  the  Irrigation  District,  the  industrial  customers,  downstream  wafer  users, 
the  Barnum  ranchers,  the  Game  &  Fish  Commission,  and  the  U.  S.  Fish  &  Wildlife  Service, 


the  Wyoming  State  Engineer,  and  the  Bureau.  Consultation  should  be  had  with  Wyoming 
>   Department  of  Cconomic  Planning  and  Development,  Environmental  Protection  Agency, 

the  Powder  River  Areawide  Planning  Agency,  the  Wyoming  Water  Planning  Program,  and 

the  State  of  Montana  Department  of  Natural  Resources  and  Conservation  and  perhaps 

other  Montana  agencies,  in  the  design  of  these  studies. 

following  assessment  of  the  needs  of  downstream  water  users,  including 

wildlife,  a  new  operation  plan  should  be  devised  which  gives  full  consideration  to 

these  needs.  Problems  with  the  current  operation  plan  should  be  identified,  and 
^   solutions  to  these  problems  should  be  incorporated  into  the  final  operation  plans. 
A  look  should  properly  be  taken  at  the  domestic-municipal  needs  of  the  City 

of  Gillette. 

A  declaration  of  intent  as  to  whether  the  Red  Fork  diversion  rights  shall 
.   be  exercised  or  made  part  of  the  reservoir  operational  capability  must  be  accounted 
for  in  the  operation  plan. 

The  final  operation  plan  should  reflect  the  results  of  the  studies,  and 
should  be  designed  to  adequately  protect  all  interests  on  Powder  River.   Presently, 
,  it  is  impossible  to  determine  whether  operation  of  the  Middle  Fork  reservoir  as 
planned  is  compatible  with  the  public  interest. 

As  part  of  such  determination,  a  declaration  of  the  use  to  which  the  majority 
of  the  water  from  the  reservoir  will  be  put  must  be  made  by  the  applicant  and  its 
i  industrial  "partners". 

We  find  it  highly  inappropriate  for  the  Bureau  to  consider  granting  a  permit 
for  right-of-way  for  this  project  (pursuant  to  43  CFR  2000,  2870,  and  2873)  without  a 
definition  of  the  purposes  for  which  such  right-of-way  is  sought.   The  applicant  is 
'  not  seeking  a  right-of-way  for  an  irrigation  reservoir,  but  is  seeking  right-of-way 
for  power-related  water  supply  purposes,  pursuant  to  A3  USC  959.   This  application 
may  be  subject  to  additional  statutory  requirements  as  described  in  43  CFR  2873.0-3  (b). 

Because  the  right-of-way  application  is  for  purposes  other  than' irrigation; 
because  the  industrial  customers  are  likely  to  either  use  the  water  for  purposes  of 
generating  power  or  synthetic  fuels,  or  sell  water  to  others  engaged  in 

those  processes,  or  both;  and  because  the  Federal  Power  Commission  can  assume  licensing 
jurisdiction  over  use  of  waters  stored  on  Federal  land  for  power" generation  (see  16  USCA 
797  (e),  note  //9),  or  if  waters  stored  on  Federal  land  may  be  used  for  power  generate 
(see  16  USC/.817,  .notes  f8|  #10)|:It  appears  not  only  appropriate  but  also  necessary 
for  the  industrial  partners  in  the  project  to  declare  the  use  of  their  share  of  the 


.on 


water. 


Without  a  definition  of  use  of  the  majority  of  the  water,  the  purpose  of  the 
reservoir  is  in  question,  and  no  determination  of  the  applicability  of  Fedora]  power 
laws  can  be  made.   The  absence  of  these  facts  and  determinations  renders  the  Draft 
Environmental  Statement  defective  and  incomplete.  Missing  from  the  Statement  are 
the  effects  of  industrial  consumptive  use,  quality  and  quantity  of  return  flow  from 
industrial  use,  diversion  works  downstream  of  the  dam,  and  dewatering  of  the  stream 
from  the  Sahara  Ditch  to  the  Montana  border  and  beyond.   The  Draft  Statement  cannot 
be  considered  an  adequate  assessment  of  the  reservoir,  the  purpose(s)  of  the  reservoir, 
nor  the  use  of  water  from  the  reservoir. 

We  question  the  propriety  and  legality  of  the  Bureau's  consideration  of  grant- 
ing right-of-way  for  a  reservoir  for  which  water  need  and  use  have  not  been  shown.   V.'e 
see  the  industrial  partners  in  the  project  proposing  to  engage  in  water  speculation 
on  a  large  scale,  and  we  do  not  find  speculation  to  be  a  use  within  the  scope  and 
definition  of  43  USC  939. 

We  also  wish  to  point  out  the  requirements  of  43  CfR  2801 . 1—5  (h),  which 
authorizes  the  Bureau  to  impose  conditions  as  necessary  upon  right-of-way  over  public 
lands  to  render  the  use  of  such  right-of-way  compatible  with  the  public  interest. 
Without  a  declaration  of  use  for  the  water  from  the  Middle  Fork  reservoir,  how  can 
the  Bureau  determine  whether  the  use  of  right-of-way  over  public  lands  will  be  com- 
patible with  the  public  interest,  especially  in  light  of  the  problems  that  we  have 
outlined  in  this  and  other  letters  to  the  Bureau? 

We  would  appreciate  hearing  from  the  Bureau  at  the  earliest  convenience,  and 
would  be  pleased  to  meet  with  the  Bureau  to  further  discuss  these  issues.  We  also 
respectfully  insist  that  issuance  of  the  Final  Environmental  Statement  be  withheld 
until  these  problems  have  been  resolved  and  the  requested  studies  have  been  com- 
pleted and  a  final  operation  plan  devised. 

The  revisions'  of  the  Environmental  Statement  that  we  have  requested  will  be 
of  sufficient  weight  that  new  public  hearings  will  be  appropriate,  both  on  the  operation 
studies  and  plan  revision,  and  on  the  final  Statement.. 

We  look  forward  to  the  Bureau's  reply.   / 

Sincerely, 

teo  Hollcroft,  President;,  PRPA 


/c  if- 


/) 


.  Eddie  Knudson,  Vice-President,  PRPA 

cc:furt  Berklund,  Director,  BLM 

Counci]  on  Environmental  Quality      Ed  Swartz,  Powder  River  Basin  Resource  Council' 
Wyoming  Gome  and  fish  Commission      Dan  Baker,  State  of  Wyoming,  BLM 
Wyoming  State  Engineer  Environmental  Protection  Agency,  Denver 

Bill  Jones,  U.S.  Fish  &  Wildlife  Service,  Billings,  Montana 
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State  Office 

P.   0,   Dox  .1828 

Cheyenne,  Wyoming  82001 
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Powder  River  Protective  Association 

P,  0.  Box  202 

Arvada,  Wyoming  82831 

Dear  Messrs.  Hollcroft  and  Kxiudeom 

This  letter  is  in  response  to  your  letters  to  this  office  mid  our 
Casper  District  Office  regarding  the  draft  environmental  statement 
on  the  proposed  reservoir  on  the  Middle  Fork  of  the  Powder  River. 
We  regret  the  delay  in  our  response,  but  we  were  waiting  for  direc- 
tion end  Interpretation  from  our  Washington  Office  related  to  the 
effect  of  the  recently  passed  "BLM  Organic  Aet"« 
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certain  stipulations  on  the  right-of-way  grant  should 
ad.  The  stipulations  in  question  ware  requirements  for 

a  7:!ininv::i  pool  level  in  the  reservoir,  a  minimum  flow 
m  the  dam,  and  requirements  for  mitigation  of  predicted 
tural  resource  values. 


Department  of  Interior  solicitors  provided  their  legal  opinions  in 
October  1976  en  the  Bureau's  authority  to  stipulate  these  requirements 
if  the  right-of-way  in  \  .•  anted.  Copies  of  these  opinions  are  enclosed 
for  your  reference.  We  \  ill  be  proceeding  with  revision  of  the  pre- 
liminary  final  environmental  statement  in  the  near  future  breed  upon 
guidance  from  cur  Washington  Office  and  the  solicitor's  opinions. 


The  right-of-way  authorization  is  one  of  several  state  and  federal 
agency  actions  which  must  be  token  if  the  proposal  is  to  proceed.  The 
ES  is  not  a  decision  to  grant  or  withhold  the  right-of-way.  Further, 
it  doca  not  control  agency,  i.e.,  state,  action  outside  the  scope  of 
responsibility,  and  authority  exercised  by  BLM. 

The  ES  process  docs  not  require  the  generation  of  new  data  as  suggested 
in  your  letter.  Us  are  required  to  make  the  best  analysis  possible 
based  on  available  data  and  to  identify  data  gaps.  Additional  relevant 
data  made  known  to  \is   during  the  review  of  the  draft  statement  will  be 
analysed  in  the  final  statement  and  comments  related  to  the  accuracy 
and  completeness  of  the  analysis  will  be  incorporated. 

The  Bureau  can  only  analyze  the  impacts  of  actions  as  proposed  or  as 
codified  by  the  applicant  following  regulated  procedures.  Prior  to 
finalising  the  environmental  statement,  V7e  will  ask  the  company  if 
indeed,  the  operating  plan  is  the  one  they  intend  to  follow.   If  not, 
the  most  current  plan  will  have  to  be  submitted  and  analyzed  in  the 
final  statement. 

While  the  Bureau  of  Land  Management  can  stipulate  reasonable  conditions 
to  protect,  federal  lands  and  other  federal  interests  in  granting  rights- 
of-way,  that  authority  :<s  not  without  limitation.  In  this  case,  a 
sufficient  relationship  between  the  federal  lands  or  other  federal 
interests  has  not  been  demonstrated.  Nor,  may  we  usurp  the  authority 
of  the  state  in  its  jurisdiction  over  the  use  of  Vtyoming  water.  On 
question.' j  ot  water  speculation  or  allocation,  the  issues  you  raise 
would  be  better  addressed  to  the  office  of  the  State  Engineer. 

A  more  specific  response  to  the  issues  you  address  follows: 

1.  Issue:  Potential  effects  upon  downstream  water  users. 

Response:  The  environmental  impacts  downstream  between  the 
proposed  reservoir  and  the  irrigated  lands  were  analyzed  to 
the  extent  possible  based  upon  the  available  data.  Section 
5.6  of  the  draft  environmental  statement  addresses  these 
:.'..  pacts  > 

2.  '     :   "A  final,  binding  operational  plan  must  be  designed 
e    agreed  i    by  ell  concerned  parties  before  the  final 
statement  c;-n  be  issued." 

':.'Ti;.:  *fc  -::  not  BLM's  responsibility  to  assure  that 
the  operation  plan  is  "agreed  upon  by  all  concerned  parties". 
Pc.<  sibiy,  the  concerns  about  public  agreement  would  mare 
appropriately  fall  within  the  jurisdiction  of  the  State. 
j.i  :■:•••.  note  also  our  earlier  comments  on  the  currency  of 
the  operating  plan. 


3.  Jlll^l}     Rino-point  study  of  downstream  effects. 

Rcnnonso:  Host  of  the  points  you  surest  for  further  study 
wort.-,  cascsscd  In  the  draft  environiacutal  statement  to  tho 
extent  possible  based  on  available  data  and  baaed  on  the 
area  of  prinary,  elcnificant  liapacts.  To  extend  the  analysis 
area  with  additional  studios  beyond  this  area,  would  be  out- 
side the  scope  of  our  responsibility  and   authority  for  the 
proposed  action* 

4*   Isoaai  Hed  Fork  Diversion 

Response;  The  applicants  the  Powder  River  Reservoir  Ccrnor- 
•  ation,  was  asked  by  LU1  to  state  their  intentions  regarding 
their  permits  on  the  Red  Fork  of  Powder  River*  Their  March 
31 »  1976,  response  to  Elfi  was  as  follows: 

"At  tha  present  tine,  the  directors  have  no  plans  for  the 

devalopsent  of  water  froa  the  lied  Fork  of  Powder  River. 
The  directors  would  also  wish  to  point  out  to  you  that  there 
has  not  been  a  feasibility  study  dona  on  the  permits  which 
the  corporation  holds  on  the  Red  Fori?  of  Powder  iliver,  nor 
arc  there  any  plans  to  prepare  a  feasibility  study  on  Red 
Fori;  diversions." 

Unless  tha  shove  status  of  the  Red  Fork  diversions  changes, 
it  is  not  considered  a  part  °£  t.ho  proposed  action  end  will 
cot  be  analysed  by  BLL1  in  tho  final  environmental  stetesteni  . 

5*   Tn  . ' ':.'-     ksck  of  specific  proposals  for  water  allocated  to 

*Z  '.'.      ,„..' ,- 1   .... .. 

1  -  ■'.     The  purpose  of  the  E3  la  to  t>rovida  the  decision- 

j.-  .her  a  ir/:::   of  reference  and  measure  of  jr.-  d«  to  ev< 

;  .  .  (tential  inpaets  resulting  .:r\/:  the  prantir.j;  of  ritfat- 
t  .■•  for  tho         arvoir,     /.':■-■■'  t'u         ]  otential  impacts, 

would  be  tha  s    s  oz  in  ;.       .    r  ho  ho  f...v .  d  la  t:  2 

r<         >':■    ,.        ■  £.!    :..  t  .' .• .  •  •  .  .  froa  At.'iaatxc  ;.'  •   - 

••■   -  «-  •-  -      «•       I     L»     ..»  •.   &     .   .    _    v  .  •      i        •,     1   .1     t.    .         .       i..*..    J.. 

C  •  .  .  .  ...r.    •....-.       ■■  •........'.       -.: 

i     ■.'..'•••■.    ••       .'-.-..  this  h'+Zi  <I  ".:-.x.ru"       .      pro; 

1  I      .      1.7  as,      ..-.  '.  ts .  i       ..  li  el}   \    .    of  the  : '  . 
v        .    •'     -  i         .  .  .  -.  :    -     ts  result         Ercrs  that  *c"-e»     • 
f ira  .        .....    •■  3  by  indu  tryi    -  irther  or.        .      atrJ 

1  tu£i;  s  will         r:  juircd  by  the  St'te  c£  Svyoriin;%  er.i  also  by 
tha  Federal  Government  if   fed      ' ;.  1        one  rre  involved. 


6.   Issue:  Statutory  Authority  and  Code  of  Federal  Regulations 
applicable  to  the  right-of-way  grant  for  the  proposed  dam 

and  reservoir. 

Response:   The.  recent  passage  of  the  "Federal  Land  Policy 
and  Management  Act  of  1970"  (75LM  Organic  Act)  has  repealed 
the  previous  authorities  for  this  right-of-way  application, 
which,  in  turn,  has  nullified  previously  applicable  regula- 
tions.  The  application  will  no;/  be  pursuant  to  Section  501 
of  the  above  act  and  subject  to  the  general  'provisions  of 
Section  504  and  tbe  terms  and  conditions  contained  in  Sec- 
tion 505.   Regulations  with  respect  to  the  terms  and  condi- 
tions of  that  act  have  not  yet  been  issued.   When  new  regula- 
tions are  issued,  the  right-of-way  would  be  subject  thereto. 

?•    Issue:  Additional  public  hearings. 

Response:  The  public  review  process,  Including  the  public 
hearings  held  in  February  1976,  have  served  the  purpose  of 
addressing  the  adequacy  of  the  draft  environmental  statement 
for  our  use  in  preparing  the  final  environmental  sta tenant. 
At  tiiis  time,  we  do  not  feel  additional  public  hearings  on 
the  environmental  statement  are  needed. 

Vo   appreciate  the  expression  of  your  concern  en  these  issues.   Please 
feel  free  to  contact  us  further  asp -fcbjcv, &ocd  &£lses. 

if.  I    ,.   -.   ,  r.  t  -.      rv      c<  I  jfJT 

I  «/     t.-*j~,  ....  ....    v- i     •   ■:■-••>:. 

-r^>-tl>aniel  P.  Baker 


//         State  Director 


JKelly/EPricerbrs  12/14/76/', 
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r*u~  NT-  V-  if-'  '  '  i 

Mr.  Pan  Baker,  State  Director 
Bureau  of  Land  Management 
P.O.  Box  1326 
Cheyenne  Wyoming  62001 

Dear  Mr.  Baker; 


huwuer  Hivor  basin  Hesource  Uouncil 

Sheridan,  Wyo.; 1  •     i50  W.  Brundage   / 

82801  ^f  —  :(307)672,5809//  A 

•  '  March  *,    irop     *    !       -^i^ 


cas.-.-,   MAR  0  8  197/ 


k_-_ 


■ 


!  r-,i. 


■■  ,/..; 


ACTION    BYj 

It   is   our  understanding  that   s.  directive  has   been  issued   from 
your  office   to   the  Casper  Dint riot  Office,   directing  that   final  prepa- 
ration of  the  Final   Environmental   Statement   on  the  proposed  Middle  Fork 
Dam  and   Reservoir  be  'accomplished   r'c   once. 

:  please   advise  us   if    this  under.'s  tail  cling  is   correct,    and   furnish  a 
copy   of  the  directive.      Please  also   inform  us   of   the  elate  by  which  you 
exoect   ?    final   c-jr.y   of   the   statement   to   be   forwarded   from  the  Casoer 
District   to    the   State   office. 

It   is   our   further  understanding   that  guidelines   (that    is,    proposed 
and   final  rules)   have  yet   to  be  issue'"1,   by    the   Department   of   Interior 
implementing   the   so-called    "ELM  Orgarvi-c   Act"    (F.L.    9'!— 579   90   Stat. 27^3) 
Title  V  regarding  applications   for  Federal  rights-of-way. 

•    Furthermore,    we  understand!    that    several   opportunities   persist   for 
revision  of   the   operation  plan  of  the   reservoir"  project,    and    that   such 
revisions   can   occur  both   in  the  near-term   snd   over   the  ne   t    several 
ycr.r^   if  a   right-of-way   is    granted.      These   opportunities   include: 

1)  Exercise  of   filings   on   the   Re']    Fork  of  Powder  River   for 
diversion  of .  Ked   Fork  water-  into   the  Middle  Fork  behind    the 
proposed;  dam;    such  filings   are  in  good    standing  in  the  name 
of   the  Powder  River  Reservoir  Corporation/Fowder  River  Irri- 
gation District.,    the   applicant    for   right-of-way    for   the   dam; 

2)  Renegotiation-. of"  the   contract(s)    between   the  Powder  River 
Reservoir  Corporation  and   the.   Carter  Oil   Company;    such 
negotiations   are   intended   to  re-allocate   storage  and  yield 
from  the  project   and  are  presently  underway J 


)  Reversion  by  the  parties  from  the  1973  contract  between 
the  Reservoir  Corporation  raid  the  Carter  Oil  Company  to 
the  1967  "cr.tion"  contract  signed,  by  both  parties;  such 
reversion   couJ-d  crastically   niter  the   0   eration  olan   for 


+-^, 


tn?  project; 
k)     Enforcement  of  previsions  of  the  Yellowstone  Comoact. 


tfe  nvo-i?,e   *-h"'  '..■    Final  Environment;  1  Statement  will  consider  an 
'■v.r..vf.ti:n  -}-n   for  the  project.   Obviously,  the  -r.bove-d escribed  events 


■  , 


have  significant  ootentlal  for  altering  those  operation  plans,  and 
thus  'the  environment si  lmoacts  of  the  project,   What  steos  is  the 
Bureau  tal-'iir?  to  ensure  that  the  operation  plan  describee  in  the  Final 
Environmental  Statement  is  indeed  the  plan  that  will  be  followed? 

Undoubtedly  you  are  a'.-: are  of  the  concerns  that  have  b°en  repeatedly 
expressed  by  downstream  Powder  River  I'esiclents,  the  Governor  of 
Wyoming,  the  U.  S.  Fish  and  Wildlife  Service,  the  Wyoming  Game  and' 
Fish  Department,  the  Fowder  River  Basin  Resource  Council  and  the  Powder 
River  Protective  Association  (Arvada)  regarding  the  effects  of  stream 
flow  reduction  from  the  Middle  For:;  project  upon  in-stream  values 
downstream  of  the  dam  (including  especially  the  Kaycee  and  Arvada 
stretches  of  Powder  River.) 

We  ere  puszled  a  s  to  why  you  have  directed  completion  of  the 
Final  -rnvironmentr.l  statement  in  the  acs'iice  of  resolution  of  these 
expressed  concerns,  in  the  absence  of  adopted  Rules  under  °0  Stat.L7^3> 
in  the.  absence  of  finalization  of  the  propo'sed  operation  plan,  and 
in  the  absence  of  study  and  consideration  of  stream  flow  reduction  on 
downstream  values..   7.re  are  also  concerned,  that  the  use  of  water  from 
the  project  remains  to  be  defined. 

We  herein  remind  you  that  the  Powder  transects  several  parcels  of 
National  Resource  Lands  downstream  of  the  Fowd.er  River  Irrigation 
District,  and.  that  Powder  River  watei  is  used,  by  wildlife  and  livestock 
that  graze  on  National  Resource  Lands  both  near  to  and.  adjacent  to 
the  Powder  P.iv~r  channel.   It  seems  that  a  Federal  interest  that  will 
be  affect ed  by  stream  flow  changes  can  be  readily  identified,  by  looking 
a  t  a '  £  L11  in r--  p  . 

We  also  ■•oint  out  that  the  National  Environmental  Policy  Act 
requires  that  all  environmental  effects  of  prooosed  Federal  actions 
be  thourouffhly  assessed  in  detail.   It  is  obvious  that  reduction  of 
stream  flow  downstream  of  the  Middle  Fori:  Reservoir  will  be  such-  a 
direst  environmental  effect  that  an  EI 9  is  defective  in  the  extreme 
absent  consideration  of  the  downstream  effects.   Granting  of  Federal 
rifrht-of-wav  will  directly  affect  the  environment  adversely,  and 
thir  most  be  Included  in  the  FES. 

We  request  that,  yo/j  provide  us  with  written  explanations  of: 

1)  Why  you  he>  ^"irectfd  final  preparation  of  the  FFS  at  this 

time; 

2)  Whether  do  ;nstream  values    (below   the  F.R.   Irrigation  district) 
wiiJ   receive   detailed   consideration   in  the  FF3; 

;>)      What   mitir;  'Pari  meanures  will  be   recommended  to  reduce  i^acts 
upon  wildlife   and   agricultural    interests; 

M     What   the   Bureau  considers  to   be.  a   final   and  binding  operation 
elan   for   the  project. 

Thank  yon    for  your   early   response    to   this   request. 


-> 


Yours   truly,      V-X(Y    / 


Randall    T.    Cox,    tW.pprc 


i*****    iiv    ■  •  *■    ■ . 


17^2  (922) 


State  Office 
T.  0.  Box  1R20 


Cheyenne,  Wyoming  82001       mR    25  ^ 


Mr,  Randall  T.  Cox 
Towtlrr  River  l'nsin 
Resource  Council 
130  W,  Brundage 
Sheridan,  Wyoming  B2A01 

Dear  Mr.  Con: 

Ao  indicated  In  our  March  15,  1977,  letter,  v?c  are  proceeding  with 
development  of  the  preliminary  final  environmental  statement  (FF"^) 
on  the  proponed  Middle  Fori:  Reservoir  and  plan  to  forward  it  to  our 
Washington  office  ly  the  end  of  this  month.   The  memorandum  direct-  ' 
inp  the  Casper  District  to  proceed  with  the  PFES  is  enclosed  as 
requested  in  your  March  3,  1977,  letter. 

Our  decision  to  proceed  van  hased  upon  receipt  of  our  solicitor's 
opinions  which  provided  answers  to  the  questions  which  were,  delaying 
completion  of  the  environmental  statement.  As  you  are  probably 
aware,  the  opinions  related  to  requirements  for  minimum  pool,  mini- 
mum flow  and  mitigation  of  impacts  on  cultural  resources.  The  final 
statement  is  thus  being  prepared  without  including  committed  mitiga- 
tion for  a  minimum  pool  level  or  a  minimum  flow  downstream.  Committed 
mitigation  has  boon  included  for  reducing  the  impacts  on  the  cultural 
resource  valuer? . 

Our  current  in format ion  regarding  your  identified  opportunities  for 
revision  of  the  reservoir  operation  plan  is  summarized  below. 

1.  Diversion  of  Red  tork:   In  response  to  our  requests,  the  Powder 
River  Reservoir  Corporation  has  stated  that  they  hove  no  plans 
for  the  diversion  of  Red  Fork  water  into  the  Middle  Fork. 

2.  Renegotiation  of  the  Contract(s):  The  Powder  River  Reservoir 
Corporation  ban  indicated  that  at  none  time  in  the  future,  they 
may  negotiate  a  new  contract  with  Carter  Oil  Company,  however. 
BI,M  does  not  have  any  Information  regarding  content  or  timing 
of  possible  renegotiations, 

3.  Reversion  from  the  1973  contract  to  the  1967  "option"  contract: 
We  do  not  have  information  to  indicate  whether  or  not  this  will 
occur,  however,  if  the  parties  reverted  to  the  1967  "option" 


2 
follow"*  the  °peratl0n  PJ^.wuld  generally  be  affected  as 

The  amount  of  water  that  could  be  ntored  would  be  41  000 
ncre-fcet  vice  50,000  acre-feet. 

Agricultural  water  would  be  reduced  fron  p  three-vear 

rnC7flnna°f  8,°S°  acrG~feet  (™«iwun,  of  10,000  in  one  year)  ' 
to  7,000  acre-feet,  excluding  purchases  of  unused  vator 

would  aLTi^  *"*"*',   ^P  GUPPly  °f  a8rlcultural  water 
would  also  be  loss  certain. 

Without  a  supplemental  filing,  ..„.,  transfer  of  the  Pumpkin 
Reservoir  right.,  there  vould  be  a  .renter  possible  aver"" 

nit"?or  H  "T*   fr°n  ^  raserwi*  ••  there  would  be  no  "per- 
wit  tor  the  storage.  . 

With  a  smaller  capacity,  but  an  essentially  unchnno«c1  arri- 

fW^M3^  JnduStrlal  d™'^>  there  would  probably  be  greater 
fluctuations  in  reservoir  level.  »**«*er 

4.   Enforcement  of  the  Yellowstone  impact:  The  Yellowstone  River 

Compact  provides  that  water  right,  existing  as  of  January  1  «3n 
will  remain  unimpaired  by  the  terms  of  the  compact  "n*that  ~lfM 

of  the  lellovatono)  la  allocated  MS  to  Wyoming  and  582  to  Montana. 
Tiiua,  the  first  filing  on  the  Kiddle  Fork  r0,„,Qr  u         £ 
subject  to  control,  by  the  t«llo™to«.  River  Compact  i or  is  water 
nned  to  provide  supplemental  supplies  to  water  righte  "letinr 
before  January  1,  W30.  Tho  portion  of  o,tnr  stored  under  the 
Pumpkin  Reservoir  filing  that  1,  not  used  as  supplemental  suuolv 
co^ctf   rt,'"t8  '"°Uld  "e  3Uh1t'C':  to  the  P'ovisW  or  thr  ' 

The  operation  plan  submitted  bv  t-hf»  Tv,.,iot-  o-t..   n 

change  in  the  operation  plan  is   that   n,a  «,-        ^rilcation,      me  one 
industrial  use  L  decreed  froT^o  £3£  ^.fiTTX* 

of  additional  inventory  data  S^EJSS&E  ae^^na^i,.^ 


With  regard,  to  your  question  on  mitigation  for  wildlife  and  agricul- 
ture, measures  to  reclaim  disturbed  arena  have  been  included  in  the 
environmental  statement.   However,  our  lack  of  jurisdiction,  in  thia 
cane  to  require  minimum  pool-minimum  flow,  limits  further  mitigating 
measures  for  wildlife  a)-\<]   agriculture. 

We  appreciate  your  concern  on  these  issues.   Please  feel  free  to 
contact  us  further  as  the.  need  arises. 

Sincerely  yours, 


Daniel  P.  Baker 
State  Director 


Enclosure 

cc: 

DM,  Casper 

JKelly:brs  3/23/77 
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Powder  River  Reservoir  Corporation 

CHARLEY   WVWJ;  1'reaident 

directors:  Kaycee,  Wyoming  82639 

"%.    F.   Skilcs 

Vice   President 

AuBust  chabot  March    31,    1976 

Kenneth    Koch 
Don   Meike 


Mr.  Bruce  Talbot 
Bureau  of  Land  Management 
127  East  "A"  Street 
Casper,  Wyoming  82601 

Re:   Middle  Fork  Dam  and  Reservoir 
Dear  Bruce: 

In  response  to  your  questions  posed  to  me  on  Monday, 
March  29,  1976,  the  Board  of  Directors  of  Powder  River  Res- 
ervoir Corporation  held  a  meeting  on  Tuesday,  March  30, 
1976. 

Your  first  question  concerned  our  present  plans  for  the 
use  of  Red  Fork  water  in  the  proposed  Middle  Fork  Dam  and 
Reservoir.   At  the  present  time  the  directors  have  no  plans 
for  the  development  of  water  from  the  Red  Fork  of  Powder 
River.   The  directors  would  also  wish  to  point  out  to  you 
that  there  has  not  been  a  feasibility  study  done  on  the  per- 
mits which  the  corporation  holds  on  the  Red  Fork  of  Powder 
River,  nor  are  there  any  plans  to  prepare  a  feasibility 
study  on  the  Red  Fork  diversions. 

At  the  present  time,  we  intend  to  follow  the  Fisk 
operation  study  with  the  exception  that  industry  shall  with- 
draw 25,000  acre-feet  of  water  per  year,  not  28,000  acre- 
feet. 

If  you  should  have  further  questions  regarding  the  pro- 
posed Middle  Fork  Dam  and  Reservoir,  please  do  not  hesitate 
to  contact  me. 

Yours  very  truly, 


D.  F.  Skiles 


DFS : lea 


ECTORS: 
[us*         r«bot 
meth    Koch 
..♦elke 


Powder  River  Reservoir  Corporation 

D.   F.   Skllcs,    President 

Kaycee,  Wyoming  82539 
January  28,  1977 


Mr.  George  L.  Christopulos 
State  Engineer 
Barrett  Building 
Cheyenne,  Wyoming   82  002 

Dear  Mr.  Christopulos: 

As  a  result  of  a  recent  conversation  between  Floyd 
Bishop  and  you,  we  are  submitting  this  letter  to  discuss  the 
questions  of  minimum  flow  and  minimum  pool  as  they  relate  to 
the  proposed  Middle  Fork  Powder  River -Dam  and  Reservoir. 

In  the  operation  studies  we  have  performed,  it  was 
assumed  that  a  minimum  flow  of  5  c.f.s.  would  be  provided 
downstream  of  the  dam.   In  a  general  sense,  the  5  c.f.s.  was 
assumed  to  be  included  in  the  releases  required  to  satisfy 
downstream  irrigation  rights  in  the  summer,  and  in  the 
winter,  reservoir  seepage  reaching  the  stream  channel  below 
the  dam.   Coincidently ,  the  design  of  Middle  Fork  Dam 
contemplates  controlling  seepage  to  no  more  than  5  c.f.s. 

The  Powder  River  Reservoir  Corporation  feels  that  a 
requirement  to  maintain  a  minimum  of  5  c.f.s.  or  the  inflow, 
whichever  is  smaller,  in  the  stream  below  the  dam  but  above 
any  existing  diversions,  could  be  incorporated  into  the 
reservoir  operation  plan  without  serious  impact  on  the  pro- 
ject.  The  point  of  measurement  below  the  dam  should  be 
sufficiently  far  downstream  so  that  any  seepage  from  the 
reservoir  would  have  returned  to  the  stream  channel,  and  of 
course  diversions  from  the  stream  above  the  point  of  measure- 
ment should  not  be  allowed  (or,  if  allowed,  should  be  accounted 
for) .   One  principle  that  should  be  clearly  established  is 
that  no  releases  from  accountable  reservoir  storage  should 
be  required  to  maintain  minimum  flows.   We  believe  that  a 
minimum  flow  requirement  in  excess  of  5  c.f.s.  will  seriously 
affect  the  availability  of  water  for  agricultural  use. 

The  minimum  pool  assumed  in  the  operation  studies  was 
2,000  .acre-feet  corresponding  to  an  elevation. of  approxi- 
mately 4  928.   Sedimentation  studies  have  indicated  that  the 
intake  for  the  outlet  works  will  most  likely  be  closer  to 
4940  providing  a  minimum  pool  of  about  4300  acre-feet. 
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Any  reasonable  minimum  pool  requirement,  in  our  esti- 
mation, would  have  a  negligible  effect  on  the  results  of  our 
operation  study.   The  increase  would  expose  a  larger  surface 
area  resulting  in  an  increase  in  evaporation.   Any  increase 
in  minimum  pool  would  also  result  in  a  direct  increase  in 
the  height  of  the  dam  and  thus  the  cost  of  the  project. 

The  Powder  River  Reservoir  Corporation  would  not 
strenuously  object  to  a  minimum  pool  requirement  of  the 
magnitude  assumed  in  our  previous  studies,  but  we  would 
suggest  that  those  who  are  requesting  such  things  as  minimum 
flows  and  minimum  pools  should  be  required  to  participate  in 
the  additional  costs  of  providing  these  benefits. 

Sincerely, 

D.  F.  Skiles,  President 
DFSrcr 
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Mr.  Robert  E.  Adams 

Bureau  of  Land  Management 

District  Office 

P.O.  Box  2834 

Casper,    Wyoming      82  602  action 

Dear  Mr.    Adams: 

This  letter  is  in  reply  to  .your  letter  of  January  17,  1977. 
Basically,  there  is  no  additional  information  to  be  submitted  for 
your  consideration  and  any  change  in  the  proposed  operation  plan 
for  Middle  Fork  Reservoir  will  not  be  of  major  significance.   In 
your  letter  you  do  inquire  as  to  the  minimum  flow  and,  as  we 
discussed  at  our  meeting  in  Cheyenne  on  February  9,  1977,  wei  will 
provide  a  minimum  flow,  including  seepage,  of  5  c.f.s.  in  the 
stream  below  the  dam  but  above  existing  diversions. 

By  way  of  clarification,  the  operating  plan  for  Middle  Fork 
Powder  River  Reservoir  referred  to  in  the  Environmental  Impact 
Statement  resulted  from  the  operation  study  performed  by  Charles 
Fisk,  consultant  for  Carter  Oil,  entitled  "Post  Feasibility 
Operation'  Number  2"  and  was  submitted  to  Mr.  Bruce  Talbott  with 
letter  dated  November  27,  1974.   This  operation  study  contem- 
plated supplying  an  industrial  demand  of  28,000  acre-feet  per 
year,  a  figure  which  did  not  conform  to  the  Agreement  between 
Carter  and  the  Powder  River  Reservoir  Corporation.   Consequently, 
the  "Post  Feasibility  Operation  Number  2"  was  recomputerized  to 
provide  an  industrial  supply  of  25,000  acre-feet  per  year,  which 
does  conform  with  the  Agreement,  and  submitted  with  a  letter 
dated  April  14,  1976,  to  the  Bureau  of  Land  Management,  Mr.  Larry 
Cary. 
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Since  that  date,  there  has  been  further  study  of  the  operat- 
ing plan  of  the  proposed  Middle  Fork  Reservoir.   Several  differ- 
ent operating  plans  have  been  tested  to  determine  how  best  to 
maximize  the  use  of  the  available  water  supply.   Although  these 
new  studies  have  been  based  on  different  criteria,  the  end  result 
is  not  significantly  different.   Some  of  the  assumptions  used  in 
the  Fisk  operation  were  not  completely  in  accord  with  Wyoming 
water  law,  and  these  assumptions  were  modified  in  the  new  studies 

For  example  the  Fisk  operation  provided  water  to  certain 
uses  in  a  way  that  did  not  recognize  the  priority  of  the  rights 
involved.   In  the  Fisk  operation  the  "new  lands"  did  not  receive 
any  water  as  a  direct  flow  appropriation,  but  their  total  supply 
came  from  storage  developed  in  the  reservoir.   The  Fisk  operation 
study  considered  an  irrigation  demand  of  4,618  acres  of  "existing 
lands"  and  861  acres  of  "new  lands"  for  a  total  of  5,479  acres. 

The  new  operation  studies  which  have  been  performed  provide 
an  irrigation  supply  to  all  5,917.1  acres  under  the  Sahara  Ditch 
(with  no  discrimination  between  "new  lands"  and  "existing  lands") . 
These  Sahara  Ditch  rights  receive  their  supply  first  from  direct 
flow  when  it  is  available  in  priority,  and  then  from  storage 
releases  from  the  reservoir.   The  industrial  demand  was  assumed 
to  have  a  1976  priority  direct  flow  appropriation  even  though  no 
such  appropriation  has  to  our  knowledge  yet  been  filed.   Water 
was  not  made  available  to  this  direct  flow  industrial  appropria- 
tion until  all  rights  with  priorities  earlier  than  1976  were 
satisfied.   The  total  industrial  demand  used  in  the  new  operation 
studies  was  25,000  acre-feet  per  year. 

The  new  operation  studies  compute  the  bypasses  required  to 
satisfy  the  demands  of  the  prior  downstream  water  rights  consid- 
ering the  inflow  from  the  Red  Fork  and  the  North  Fork  and  the 
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ability  of  that  inflow  to  provide  for  these  demands.   These  prior 
downstream  water  right  demands  include  the  demands  of  the  5,917.1 
acres  under  the  Sahara  Ditch.   These  computer  operation  studies 
allowed  us  to  calculate  the  shortages  experienced  each  month  by 
the  Sahara  Ditch  rights  and  therefore  the  supplemental  supply 
demand  to  be  provided  from  the  reservoir  storage. 

The  irrigation  supply  from  reservoir  storage  was  restricted 
in  the  new  operation  studies  the  same  as  in  the  Fisk  "Post- 
Feasibility  Operation  Number  2".   The  irrigation  releases  could 
not  exceed  10,000  acre-feet  in  any  one  year  or  a  total  of  24,000 
acre-feet  in  any  three-year  period.   Likewise,  the  minimum  flow 
downstream  of  the  dam,  5  c.f.s.,  and  the  storage  capacity,  50,000 
acre-feet,  were  identical  in  all  operation  studies. 

A  minor  change  to  the  operation  studies  was  the  fact  that 
the  new  operation  studies  compute  evaporation  loss  from  the 
reservoir  on  an  actual  month-to-month  basis  considering  reservoir 
evaporation  factors  and  the  actual  exposed  surface  area  during 
any  one  month.   The  Fisk  operation  studies,  on  the  other  hand, 
used,  for  simplicity,  a  constant  monthly  evaporation  figure. 

In  summary  the  major  reason  for  the  development  of  a  new 
operating  plan  for  the  proposed  reservoir  was  to  operate  the 
reservoir  and  all  other  rights  on  the  stream  on  a  strict  priority 
basis. 

The  results  of  the  new  operation  studies  did  not  differ 
significantly  from  the  results  of  the  Fisk  study.   The  industrial 
supply  of  25,000  acre-feet  per  year  was  not  interrupted  in  either 
study,  and  the  only  variation  was  in  the  amount  of  water  supplied 
from  storage  to  irrigation.   The  Fisk  operation  study  provided  an 
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annual  average  of  6,500  acre-feet  of  storage  water  to  the  irri- 
gators while  the  resultant  supply  from  the  new  studies  averaged 
6,488  acre-feet  per  year.   Irrigators  experienced  shortages 
averaging  1,700  acre-feet  per  year  in  the  Fisk  study  while  the 
new  operation  studies  indicate  a  reduction  in  shortages  to  1,100 
acre-feet  per  year. 

It  is  apparent  from  the  results  of  these  operation  studies 
that  there  will  be  no  increase  in  anticipated  environmental 
degradation  resulting  from  the  development  of  an  operating  plan 
based  on  the  new  operation  studies.   In  fact,  the  decrease  in 
shortages  experienced  by  irrigators  in  the  new  operation  studies 
relieves  many  of  the  objections  expressed  in  response  to  the 
Draft  Environmental  Impact  Statement.   It  must  be  emphasized  that 
the  new  operation  studies  have  not  been  adopted  by  all  parties 
concerned,  and  therefore  the  proposed  operating  plan  has  not  been 
established.   A  final  operating  plan  will  not  be  developed  until 
final  design  of  the  reservoir  can  be  completed.   We  did,  however, 
consider  it  desirable  to  inform  you  of  the  new  operation  studies 
as  we  believe  they  more  accurately  represent  the  method  in  which 
the  reservoir  will  actually  be  operated.   As  stated  in  my  letter 
dated  January  28,  1977,  to  the  Wyoming  State  Engineer  it  is  possible 
that  the  intake  for  the  outlet  works  will  be  close  to  elevation 
4940  but  this  has  no  detrimental  effect  on  the  operation  nor  the 
environment.   The  important  thing  is  that  we  keep  the  operating 
capacity  at  50,000  acre-feet. 


Vours  very  truly,  ^g^^ 

D.  P.  Skiles  "<?*->  ^ 
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